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Mandatory Detention Fact Sheet
Who is subject to Mandatory Detention? One of the primary causes of the skyrocketing use of detention in the U.S. is legislation, enacted in 1996, that established a new procedure called Expedited Removal.
  Expedited Removal allows immigration agents to remove arriving immigrants
 who do not have proper documentation without a hearing.  Detention is mandated, without any individualized determination, for the time it takes to deport the person from the U.S.  This includes the mandatory detention of asylum seekers and people claiming to have status in the United States at our borders who are detained without bond until they have established a “credible fear” of return to their country or until their status is determined.  The law also requires the mandatory detention of virtually any non-citizen who is placed in removal proceedings on criminal grounds.  This applies to long-time lawful permanent residents (greencard holders) with strong ties to the United States who have been previously convicted of a crime, even where the conviction is for a minor offense.  Crimes for which an immigrant is subject to mandatory detention include minor misdemeanors, such as shoplifting or petty drug possession, including possession of marijuana or drug paraphernalia.  Some immigrants subject to mandatory detention were never sentenced to serve a single day in jail as a result of their offense.

Mandatory Detention classifications have exploded with the expansion of the “aggravated felony” definition.  The 1996 immigration laws greatly expanded the definition of “aggravated felony.”  An immigrant convicted of a crime defined as an “aggravated felony” in the immigration code is subject to mandatory detention without bond and removal from the United States, without regard to whether the person is a flight risk or poses any danger. Under these laws, even misdemeanor crimes as minor as shoplifting or crimes where no time was served can be considered “aggravated felonies.”  These penalties apply to all non-citizens, including long-time lawful permanent residents.  Moreover, the expanded definition applies retroactively, meaning that legal immigrants can be deported for offenses they committed decades ago, before such offenses were even deportable crimes.  These laws also bar anyone who has been convicted of an aggravated felony from applying for relief.  This expansion denies long-term lawful permanent residents who have family, ties to the community, and other strong equities any chance to remain in the U.S.  
Mandatory Detention undermines longstanding values of judicial and prosecutorial discretion and independence. Mandatory detention impedes immigration processing and enforcement as it binds the hands of immigration judges and Department of Homeland Security (“DHS”) officials, resulting in an inflexible and more costly immigration system. A rational and fair detention policy demands that immigration judges from the Executive Office for Immigration Review (EOIR) be given discretion to make case-by-case decisions to ensure that DHS detains only those who should be detained while their immigration proceedings are pending.  Under current mandatory detention policies, immigration judges are unable to make individualized assessments of the danger or flight risk of a particular immigrant.  Additionally, judges are unable to release immigrants with strong credible claims to remain in the U.S., and are unable to consider such factors as the detained person’s rehabilitation, service in the military, threat of persecution abroad if deported, or the effect of deportation on U.S. family members.  The case-by-case discretion could also allow DHS officials to release deserving individuals into pre-hearing alternative to detention programs.  
Mandatory detention erodes the right to a fair day in court and violates fundamental due process.  At the heart of U.S. jurisprudence is the notion of basic fairness, that a person will have a day in court, that the person will receive a fair hearing and have a chance to explain their particular situation and make their case.  As a “one size fits all policy,” mandatory detention does not allow for the consideration of an individual’s character or circumstances or of the impact of detention on the person’s family or community.  Such a policy results in the detention of non-citizens who pose no credible safety threat or flight risk at the expense of taxpayers and has grave humanitarian consequences often to the detriment of the person’s family and community.  

People subject to mandatory detention have limited or no access to legal assistance.  Eighty-four percent of people held in detention are not represented by counsel. The creation of the Legal Orientation Program (LOP) by the EOIR, Department of Justice, is commendable and provides basic legal orientation and helps build pro bono networks to represent people.  However, the vast majority of the immigration detention system is still not covered.  Even in locations where LOP programs operate, there is no guarantee of appointed legal representation for detainees.  Where there are no LOP programs, the burden is on detainees to find and pay for their own legal counsel.  Detainees face huge obstacles in finding representation because they often speak little or no English, are held in detention centers or jails in isolated locations, and have limited access to free or affordable telephone service.  Detainees have an extremely limited ability to prove in court that their detention is not appropriate; therefore, the very fact that people are held in detention means they have little chance of ever obtaining relief from detention or otherwise asserting a meaningful defense.  

� Expedited Removal is a procedure whereby certain individuals deemed to be inadmissible are automatically removed from the U.S. without an opportunity to see an immigration judge, unless they are found to have a credible fear of return to their home countries.  See 8 C.F.R. 235.3(b).  Originally, Expedited Removal was required only at the border, but was expanded in 2004 to include all undocumented immigrants apprehended within 14 days of entry and 100 miles of the border in some Border Patrol sectors. It was expanded again in 2006 to include all areas within 100 miles of U.S. borders, including coastal areas.


� An “arriving alien,” defined in 8 C.F.R. 1001.1(q), generally refers to one who applies for admission at a port of entry.  Immigration judges are not authorized to redetermine the custody of those classified as Arriving Aliens. See 8 C.F.R. 1003.19(h)(2)(i)(B).  In fact, the immigration statute does not require detention of “arriving aliens,” but rather permits their release on parole.  See 8 U.S.C. 1182(d)(5) (authorizing release on parole of noncitizens seeking admission).  In practice, however, because the law does not provide immigration judges to review prior custody determinations of “arriving aliens”, their detention is essentially mandatory.





