Increase Oversight of Immigration Detention Conditions 

to Stop Inhumane and Un-American Treatment of Detainees

Improve and Codify Detention Condition Standards

Comprehensive immigration reform may lie dormant for a while longer after its failure in the Senate.  But there remain many related issues that need urgent Congressional action.  One of them is the poor medical treatment provided to immigrant detainees in the custody of the Department of Homeland Security (DHS).

There are now approximately 30,000 immigrants in detention on any given day, and nearly 300,000 each year.  These individuals are scattered across the country in hundreds of county jails as well as a handful of facilities run by DHS or by private prison companies.  Although some of these individuals may be detained for a matter of weeks, many are detained for months or years.

Recent articles in the Washington Post and the New York Times have unveiled shameful and inexcusable inadequacies regarding the medical treatment to immigrant detainees.  The Washington Post article details extreme failures in medical treatment that resulted in death and serious disfigurement.  The New York Times article reveals that at least 62 people have died while in ICE custody since 2004.  Since that article was published on June 26, at least three more people have died in ICE custody.  

The number of deaths announced by the New York Times came as a surprise to immigration advocates who had previously collected information on only 20 deaths.  The American Civil Liberties Union (ACLU) recently filed a Freedom of Information Act request for information about in-custody deaths out of concern that poor medical care in detention facilities caused some, though perhaps not all, of these deaths.

The grossly deficient care in immigration detention facilities is inexcusable and immoral.  Yet, these detention facilities are not regulated and have little oversight, so unfortunately, such treatment is common and goes unchecked.

While Immigration and Customs Enforcement (ICE) has issued 36 standards for the treatment of immigration detainees, they are not enforceable regulations.  Without codifying improved standards, and increasing transparency of the treatment of detainees in ICE custody, we can expect abuse and avoidable human suffering to continue.  The DHS Office of the Inspector General (OIG) recently released a report of an audit done on five ICE facilities and noted that ICE frequently fails to inspect even its own facilities sufficiently.  This finding was further supported in a report released in July by the Government Accountability Office.  Congress has a responsibility to investigate this issue and call for reforms in order to ensure that dignity and respect for all human beings in this country is preserved.

In recent months, the New York Times, Washington Post, and Miami Herald have urged Congress to address this shameful and horrible situation.  The American Civil Liberties Union too calls for immediate Congressional action to investigate and correct the detention conditions of immigrants.

If you have any questions or comments, please do not hesitate to contact Max Sevillia at 202-715-0802, or at msevillia@dcaclu.org.

Principles for Legislative Reform
· Serious Problems with Oversight of Medical Care and Deaths

ICE recently confirmed that since 2004, at least 62 detainees have died in ICE custody.  Although some of these deaths may not have been preventable, others were undoubtedly the result of poor health care.  Learning about deaths in immigration detention centers is a difficult undertaking, because no government entity is charged with publicly accounting for these deaths.  Instead, it is left to family members, advocacy groups, and lawyers to get details about immigrants who die in county jails, privately run prisons, and federal facilities.

Suggested Recommendations:  Congress should require that immigration authorities report every death of a detainee in its custody, whether the person dies at an ICE prison, county jail, or public hospital.  The DHS OIG should simultaneously receive notice of any in-custody death and should commence an investigation into the circumstances of the death without delay.  Reports of Investigation generated by the OIG should promptly be made available to the public.

· Serious Procedural Obstacles to the Provision of Necessary Medical Care

Medical judgments are made by off-site bureaucrats, rather than on-site, treating clinicians.  Before any detainee may receive diagnostic testing such as a biopsy or an MRI, specialty care, or surgery, on-site medical personnel must obtain prior authorization from the Division of Immigration Health Services (DIHS) in Washington, D.C.  This process results in both unreasonable delays in the provision of medical care, and unjustifiable refusals to provide authorization.

Suggested Recommendations: The current procedural process should be dismantled to permit on-site, treating clinicians to make medical judgments about the appropriate care for detainees. In the alternative, each ICE Field Office should have a DIHS Managed Care Coordinator on-site.

· Serious Substantive Deficiencies in DIHS Coverage Policies

DIHS Managed Care Coordinators presumably make their authorization decisions in accordance with DIHS’s policies, including the DIHS Detainee Covered Services Package.  Similarly, facility medical personnel familiar with DIHS policies may choose not to pursue treatment possibilities that they believe will never be approved by DIHS.  Because the covered services package is deeply flawed, serious illnesses frequently go untreated.   According to DIHS, “[t]he DIHS Detainee Covered Services Package emphasizes that benefits are provided for emergency care and not elective or non-emergent or pre-existing conditions.”  This policy is extremely concerning, because emergency care is defined as “a condition that poses an imminent threat to life, limb, hearing, or sight.”  Deciding not to treat a serious medical need because it existed prior to detention is without medical justification and is clearly unconstitutional.

Suggested Recommendations: The DIHS Detainee Covered Services Package should be significantly modified so that it ensures adequate and appropriate medical care to detainees and is consistent with the ICE Detention Standard on Medical Care, correctional health standards upon with the detention standard is based, and well-established principles of constitutional law.

· Serious Problems with Detention Conditions and Accountability

Immigration detention facilities are not regulated and have little oversight, and consequently inadequate medical care is common and goes unchecked.  While ICE has issued 38 standards for the treatment of immigration detainees, they are not enforceable regulations.  Furthermore. the standards do not apply to detainees held in Bureau of Prisons facilities, and ICE has been incredibly slow to ensure compliance at other facilities.  

Suggested Recommendations: The immigration detention standards should be improved and codified, including legislation prohibiting retaliatory transfers of those detainees who complain about inadequate medical care or conditions of confinement.

