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Florida Immigrant Advocacy Center

A non-profit organization dedicated to promoting and protecting the basic human rights of immigrants of all nationalities.

3000 Biscayne Blvd. ▪  Suite 400 ▪  Miami, FL  33137

 (305) 573-1106  ▪  Fax:  (305) 576-6273

Detainees with Minor Children:

Frequently Asked Questions

Florida Immigrant Advocacy Center (FIAC) is a not-for-profit legal services agency dedicated to protecting and promoting the basic human rights of immigrants of all nationalities.  Many immigrants in detention facing deportation have questions about their minor children and what may happen to them while they are detained and if they are deported.  FIAC has compiled some basic information and sample forms in this packet to help you better understand your children’s situation.  Please note that every case is unique; these materials are for informational purposes only and are not intended as individualized legal advice.    

How can I designate someone I trust to act on my behalf for my children while I am detained?

If your child is already in the care of his or her other parent, an appointed legal guardian, or in the custody of Department of Children and Families (DCF or foster care) while you are in detention, this section may not apply to you (but read the rest of the packet carefully, as other questions may apply.)  
If you are the sole caregiver for your child, you may want to consider appointing a guardian to temporarily care for your child.  You can appoint a trusted friend or family member who has legal status in the United States to be legal guardian of your child.  This allows the person of your choice to be legally authorized to help your children in your absence.  This includes helping your child get medical care, registering your child in school, and obtaining a passport for your child, if needed.  If your child is already staying with this person, completing a “Statement of Guardianship” will assist this person in caring for your child.
Please note this is a separate and distinct way to give limited, temporary authority to a person to care for your child and is outside of the court process.  There is a separate legal process for appointing an official, legal guardian on a more permanent basis through a private petition (Ch. 751).
See pages 7 and 8 for a sample “Statement of Guardianship” that can be used in the state of Florida to designate a person you completely trust to be your child’s guardian.  The form must be notarized and signed by two witnesses.  The detention center you are at should provide access to a notary if you are unrepresented.  If you have more than one child, you will need to fill out separate “Statement of Guardianship” forms for each.

IMPORTANT: Appointing someone guardian of your child is a very powerful tool and an important responsibility.  It is essential that you only assign this privilege to someone you completely trust.  

Be sure to inform whoever is caring for your child in your absence of important information including:

· Medical information, especially if your child has any allergies or health problems, and the name and contact information for your child’s doctor;

· School information;
· Information about your child’s normal routine and activities;
· Where your child’s birth certificate, travel document, medical records, school records and any other important documents are kept;
· Any other special needs your child may have.
At the end of this packet is also a sample “Power of Attorney” form with instructions.  See pages 9,10,11,12 and 13.  Similar to the Guardianship Statement, this form will be useful to you if you have a trusted friend or relative who you want to help take care of things for you in the U.S. while you are detained and/or after you are deported.  With a “Power of Attorney” this person could act on your behalf by paying bills, selling your car and other property, or closing a bank account.  You should also tell the person where to find copies of bank account information, titles to cars and other property, rental agreements, etc.  Like the Guardianship Statement, please remember that giving someone “power of attorney” is very powerful.  Only give this to someone you completely trust!  If the person abuses that trust, your only remedy may be to sue that person in a court in the United States, which may not be a realistic option if you are facing deportation.
What can I do if my child was placed in 
foster care when I was detained?
If your child was placed in foster care when you were detained, your child’s case is likely being heard by a juvenile court judge or possibly in a probate court.  There are steps you can take from detention to protect your parental rights, such as:

· Talk to your family attorney.  You should be assigned an attorney by the court in charge of your child’s case if you cannot afford a family law attorney yourself.  Work closely with this attorney, who should keep you informed about what is happening with your children.  You should receive notice by the court in your child’s case about any hearings and you have the right to participate in the court process.  Please note that the juvenile court may be unaware that you are detained and where you are being held and you should be proactive in finding out who is representing you and letting the court know about your situation.
· Talk to your child’s caseworker.  Your child will also be assigned a caseworker through the foster care program who may be in contact with you.  The caseworker is responsible for coordinating your child’s care and looking after his or her best interest while in foster care.  The caseworker may be able to help arrange visits with your child in detention.  The caseworker should also be able to tell you who your attorney is.

· Inform your deportation officer and the immigration judge.  While the deportation officer and judge may not be able to help you directly with your child in foster care, it is important that they be aware of the situation.  Tell them that your child is in foster care and what you want to happen if you are deported.  Ask your deportation officer if she or he has been contacted by your family court lawyer.
· Inform your consulate.  Your consulate may also be able to provide support, gather information for you, and advocate on your family’s behalf if your children are in the state’s custody.  Even though your child is a U.S. citizen, the Consulate may still be able to advocate on your behalf.  Also your children may have dual citizenship with your country of origin.
· Inform your immigration attorney or FIAC.  If you do not have an immigration attorney and your child is in foster care, please contact FIAC at (305) 573-1106 or by speaking with one of our staff at a Know Your Rights presentation.
I am going to be deported.  
How can I bring my children with me?
If you have decided to return to your country of origin or if you have lost your immigration case and the U.S. Government is trying to deport you (for example, if they are asking for your travel document and/or birth certificate and you do not have any more court hearings), you should talk with your Deportation Officer and ask if it is possible that your children be permitted to return at the same time you do.  However, do not depend on help from your Deportation Officer.  Your Deportation Officer is not your advocate and he or she is not obligated to help your children.  His or her job is to deport you.  

You should take steps on your own to arrange for your children’s travel.  If your child is in foster care, you should talk to your family attorney and consider asking the family court judge to order that your children be reunited with you when you are deported (for example, a judge might be able to order that your family be reunited at the airport before your deportation).  If your child is in the custody of someone else, such as a parent, legal guardian, or the state, it may be a complicated process depending on your circumstances to bring your child with you, but some steps you can take are:

· If your children were born in the United States, make sure they have important documents like their birth certificate and Social Security card before they leave the country.  Go to this website for a link to the state your child was born in for instructions on how to get a birth certificate: http://www.cdc.gov/nchs/howto/w2w/w2welcom.htm. 
· Get your child a passport.  
· If your child is a United States citizen, and does not yet have a U.S. passport, she or he can apply for one using the application form on pages 18 and 19.  This form is also available at some post offices and on-line at http://travel.state.gov/passport/get/minors/minors_834.html.  Please read the instructions carefully on pages 14, 15, 16 and 17. 
· Because you are detained, you must also complete a special form called a “Notarized Statement of Consent or Special Circumstances” (DS-3053).  See the form on pages 20 and 21.   You must complete this form to explain why you cannot go with your child in person to apply since you are detained. You must sign Section 4a in the presence of a notary.  A notary should be available to you by request in detention if you are unrepresented (refer to your detention handbook).
· Your child should go in person to apply with his or her other parent.  
· If your child’s other parent is not available, and there is no other court-appointed legal guardian you must either:

· Show legal evidence that you have sole custody of your child.  While a court order is the best evidence of sole custody, a notarized letter from a government or religious official indicating that you are the only parent of the child may suffice. If the other parent died, present the death certificate. 
OR

· If you do not have sole custody, you must obtain from the other parent a signed and notarized Statement of Consent or Special Circumstances (DS-3053).  This is the same form that you are going to complete because you are detained.  Please see instructions above and the form on pages 20 and 21.  The purpose of the form is to explain why your child’s other parent cannot go with your child to apply for the passport. 
· If your child is in foster care, your child’s caseworker should be able to help your child get a U.S. passport.

· If your child is in the informal care of someone else, such as a friend or relative, it may be helpful to sign a “Statement of Guardianship” for the person who is going to accompany your child.  See the first section of this packet and the sample form on pages 7 and 8.   Remember, assigning a guardian is a powerful responsibility that should only be given to someone you completely trust!  
· You may also try contacting your consulate for a travel document for your child since he or she may be a dual national of that country.  However, it is very important that your child has proof of his or her U.S. Citizenship, so try to get his or her birth certificate and passport before leaving the country.
· If your child is not a citizen of the United States, and does not have a passport, you will need to contact your child’s Consulate to find out the application process.  You have the right to contact your Consulate at no cost while you are in detention.
· If your child will travel with an adult, you will need to write a notarized permission letter for your child to travel.
· According to the U.S. State Department, special documentation is required of all adults accompanying minors out of the country due to international initiatives to prevent kidnapping.  You should check with the airline for specific guidance on what your child will need to travel.  Your child will need a notarized letter from you to travel internationally (without you) for most airlines to allow your child to fly.  Other general advice follows:
· If one parent is traveling with the child, a special notarized letter of permission still needs to be issued by the non-traveling parent, explaining why the other parent is not also accompanying the child and indicating that the child has that parent’s permission to travel.  
· If the guardian is traveling with the child, your notarized letter of permission will also be needed.  In your letter, you may want to explain the guardianship relationship, why you are not able to accompany the child, and your awareness of your child’s travel plans. Please see sample “Notarized Travel Letter” on pages 22 and 23.   The guardian should carry the Statement of Guardianship, or other evidence of guardianship, while traveling with the child.  Check with the airline your child will be traveling on for further guidance about appropriate documentation for travel.    
· If your child is traveling unaccompanied from the United States to another country:
· You and/or your child’s guardian should check with the airline for specific guidance on whether or not your child would be permitted to travel unaccompanied, and if so, what documentation will be needed.  Some general guidance follows:

· If your child is between the ages of 14 and 18, he or she may be allowed to travel alone only if the child is carrying a notarized permission by the parent or guardian explaining the child’s travel plans and giving their permission.  Please see sample “Notarized Travel Letter” on pages 22 and 23.
· If the child is between the ages of 5 and 14, he or she may be permitted to travel internationally unaccompanied on certain kinds of flights with specific written letters of travel permission.  Please call the airlines to have specific understanding of the regulations for the international travel of an unaccompanied minor between the ages of 5 and 14. 

· Your child will be unable to travel alone if he or she is under the age of 5.  Even if you have other children, at least one of them traveling with the young child must be of at least 18 years of age.  

· While still in the United States, it may be helpful to inform the Consulate of the country your child is going to of your child’s travel plans if your child is not a citizen of that country. For your personal records, note of the name of the person you spoke with at the consulate, the date, and what you were told.  
· Get copies and keep documentation about all of the special circumstances of your child’s travel.  This will diminish the possibility that travel of your minor child be refused at the last minute.
· Check with the airline your child will be traveling on and the Consulate of the country you are going to for further guidance.
STATEMENT OF GUARDIANSHIP

STATE OF FLORIDA

COUNTY OF 





I / We, 







the undersigned, do hereby make, 



Full Name of Parent(s)

constitute and appoint, 





   , DOB(s) 








Full Name of Guardian(s)


       Guardian’s DOB




, resident(s) of 



, Florida as the legal guardians of 






Guardian’s City of Residence



the person of my child, 





, DOB, 


,  





Name of Child





Child’s DOB

until such time as I / we request the return of full custody to me.  

Said person(s) shall have all powers normally bestowed on a legal guardian of the person, including, 

among other powers, the right to allow or deny medical treatments, the right to obtain health and life 

insurance, the right to arrange for schooling, the right to feed, clothe and otherwise determine my 

child’s daily care, and the right to obtain a passport for my child.  A copy of this Statement of 

Guardianship shall have the same force and effect as the original.

Signature(s) of Parent (s)




Signature(s) of Parent (s)

Signature of Witness 1



Name:  









Address:  










STATEMENT OF GUARDIANSHIP, continued
Signature of Witness 2

Name:  









Address:  












Notary Signature

On this 

 day of 



, 2007,  personally appeared 
Name of Parent(s)

being duly sworn, acknowledged before me that they executed the foregoing Statement of 

Guardianship for the purposes therein expressed.

Notary Public, State of Florida

My commission expires:  







Personally known 



Produced Identification










Type of I.D. Produced:




LIMITED POWER OF ATTORNEY

STATE OF FLORIDA

COUNTY OF 





I, 









, Date

 


(Full and Complete Name of Principal)

of Birth 



, Place of Birth 




 

Hereby appoint 







, Social Security




(Full and Complete Name of Attorney-in-Fact)

 





, Address 









(SSN)





(Address of Attorney-in-Fact)

As my attorney-in-fact for the purposes of :

· Sell my home / Rent my home:

Address:  









,

proceeds to be deposited in my bank account at 



 bank, 


account number 



.  

· End my lease for apartment located at:
Address:











· Sell my car:

Make, Model, Year: 










VIN 












proceeds to be deposited in my bank account at 



 bank, 

account number 



.  

· Close my bank account:

account number:








 

Bank Name: 









 

· Sell my business / Rent my business / Act on my behalf as owner and operator of my business:

Name: 












Location: 









,

Proceeds, if applicable, to be deposited in my bank account at 



 bank, account number 



.  
· Other:  















































I grant my attorney-in-fact full authority to act in any manner that is proper and necessary to the exercise of the powers listed above, and I ratify ever act that my attorney-in-fact may lawfully perform in exercising those powers.  

Signature of Principal







Signature of Witness 1



Name:  









Address:  










Signature of Witness 2

Name:  









Address:  












Notary Signature

Sworn to and subscribed before me this 

day of 




.

Notary Public, State of Florida


My commission expires:  







Personally known 



Produced Identification










Type of I.D. Produced:




Instructions for Power-of-Attorney:

[Taken from:  Consumer Information, Florida Powers of Attorney, The Florida Bar found at http://www.floridabar.org/]

What is a Power of Attorney?

A Power of Attorney is a legal document.  In that legal document, the maker of the Power of Attorney gives the right to another person to act for the maker.  A Power of Attorney can be very broad or very limited.  

Who is the Principal?
The “principal” is the maker of the Power of Attorney.  

Who is the Attorney-in-Fact?

The “attorney-in-fact” is the person given the power to act for the principal.  

Who may serve as an attorney-in-fact?
Any competent person 18 years of age or older may serve as an attorney-in-fact.  An attorney-in-fact needs to be chosen carefully.  The person must be reliable and trusted by the principal.  
What are some uses of a Power of Attorney?

A Power of Attorney may be used to give another the right to sell a car, home, or other property, to handle financial transactions, or to sign legal documents for the principal.  The attorney-in-fact can only perform that acts specified in the power-of-attorney.   

What if the property I want my attorney-in-fact to sell is jointly owned by my spouse?

If property is jointly owned, both owners must authorize the attorney-in-fact to act on their behalves.  

What are the responsibilities of an attorney-in-fact?

The power of attorney gives the attorney-in-fact the power to act for the principal, but an attorney-in-fact must agree to take on that responsibility.  Once the attorney-in-fact has taken on the responsibility to act for the principal, he or she has a duty to act wisely.  

Is there a code of conduct for attorneys-in-fact?
An attorney-in-fact is a “fiduciary” under the law.  This means that the attorney-of-fact must act in good faith on behalf of the principal.  A fiduciary must act reasonably and cautiously when acting for the principal.  The attorney-in-fact should keep careful records of everything he or she does for the principal.  Everything the attorney-in-fact does should be written down.  The attorney-in-fact should keep all receipts and copies of all correspondence.  

If the attorney-in-fact violates this fiduciary trust, there may be civil and criminal punishments.  

When does the Power of Attorney take effect?

The Power of Attorney takes effect when it is given to the attorney-in-fact.  There should be a clear understanding between the principal and the attorney-in-fact when the Power of Attorney will take effect.  A third party may keep a signed power of attorney and give it to the attorney-in-fact at an agreed upon time or based on the occurrence of an agreed upon event.   

What does the attorney-in-fact do to act on behalf of the Principal?

The attorney-in-fact should make a copy of the Power of Attorney document and show it to any third party (for example, the bank or person with whom you need to deal).  Some third parties may ask the attorney-in-fact to sign a document saying they are acting properly.  (See below).  The third party should accept the Power of Attorney and allow the attorney-in-fact to act for the principal.  

How should the attorney-in-fact sign when acting as an attorney-in-fact?

An attorney-in-fact should indicate that he or she is signing for the principal.  It is best for the attorney-in-fact to write the following after their signature:

Jon Doe, as attorney-in-fact for Joe Brown.  

In this example, Jon Doe is the attorney-in-fact.  Joe Brown is the principal.  

What if a third party refuses to honor the Power of Attorney?

A third party can require the attorney-in-fact to sign an affidavit (a sworn or affirmed written statement) saying that he or she is acting validly under the Power of Attorney.  See attached sample of an affidavit for an attorney-in-fact to use.  The affidavit  is to be given in addition to the Power of Attorney document.  Once the third party has been given this affidavit, they should accept the power of attorney as valid.  In the attached affidavit, the “affiant” (the person signing the affidavit) is the attorney-in-fact.       

How can a Principal revoke a Power of Attorney?

The Principal must give written notice of a decision to revoke (end) the Power of Attorney.  The Principal must also give written notice to any other party who might rely on the Power of Attorney.  These written notices should be sent by certified mail.  

AFFIDAVIT OF ATTORNEY-IN-FACT

STATE OF FLORIDA

COUNTY OF _____________

Before me personally appeared ______________________ (“Affiant”) who swore or affirmed that:

1. He / She is the attorney-in-fact named in the Limited Power of Attorney signed by the Principal 





 on 


(date).

2. This Limited Power of Attorney is currently exercisable by Affiant. The principal is living in 




.  (city and country or detention facility) 

3. To the best of the Affiant's knowledge after diligent search and inquiry:

a. The Principal has not passed away; and

b. The Principal has not revoked, terminated, or suspended the Limited Power of Attorney and there has been no court order declaring the Principal incompetent or the initiation of such court proceedings.  

4. Affiant agrees not to exercise any powers granted by the Limited Power of Attorney if Affiant learns that the that it has been revoked, terminated, or suspended, or is no longer valid because of the death of the Prinicipal or a court order declaring the Principal to be incompetent.  

_________________________

Affiant (Attorney-in-fact)

Sworn to and subscribed before me this _____ day of _____________ by Affiant who is personally known to me or who produced _________________________ as identification.

___________________________

Notary Public

SEAL
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Note: If you are the sole caregiver for your child, make sure that your Deportation Officer is aware of your situation and request to be released to care for your child.  If your request is not granted, also consider requesting to be released under supervision (often with an ankle bracelet.)  Explaining your situation to your Deportation Officer will not guarantee your release, but it is worth asking.
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