
  

 
 
 
 
 
 
 
Dear DWN Members and Allies, 
 
In just a few days we will gather in Washington, D.C. to share our collective expertise 
and experience as we embark on the important next phase of our journey toward the 
fair and humane reform of the U.S. detention and deportation system.  In anticipation 
of our conference, we have included the following materials to provide background on 
the Network’s four priority issues: Enforceable Standards, Alternatives to 
Detention, Mandatory Detention and Local Enforcement, as well as ICE’s recent 
announcement on detention reform.   

 
Recognizing that conference participants have a variety of experience related to 
detention, due process and enforcement, we have attempted to include a diverse body 
of resources to help you prepare for the conference workshops and breakout sessions, 
and also to support you in the vital work you do each day.  We hope you will find the 
enclosed materials useful. 

 
We look forward to seeing you at the conference. 

 
Andrea Black, Jacki Esposito, Abdul Kanu, Silky Shah 
DWN Staff 
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ICE 2009 Immigration Detention Reforms Fact Sheet 

http://www.ice.gov/pi/news/factsheets/2009_immigration_detention_reforms.htm  

Today, Assistant Secretary John Morton announced substantial steps, effective immediately, to 
overhaul the immigration detention system.  These reforms will address the vast majority of 
complaints about our immigration detention, while allowing ICE to maintain a significant, robust 
detention capacity to carry out serious immigration enforcement. 

The Current System 

The present immigration detention system is sprawling and needs more direct federal oversight 
and management. While ICE has over 32,000 detention beds at any given time, the beds are 
spread out over as many as 350 different facilities largely designed for penal, not civil, 
detention.  ICE employees do not run most of these.  The facilities are either jails operated by 
county authorities or detention centers operated by private contractors.   

The Future 

With these reforms, ICE will move away from our present decentralized, jail-oriented approach 
to a system wholly designed for and based on ICE’s civil detention authorities.  The system will 
no longer rely primarily on excess capacity in penal institutions.  In the next three to five years, 
ICE will design facilities located and operated for immigration detention purposes.  These same 
reforms will bring improved medical care, custodial conditions, fiscal prudence, and ICE 
oversight.  

Specific Steps 

Assistant Secretary Morton is taking the following steps, effective immediately.  

• Creating an Office of Detention Policy and Planning (ODPP) which will be led by Dr. 
Dora Schriro and a team of experts. The singular function of this office is to plan and 
design a civil detention system tailored to ICE’s needs.  

• Hiring an expert in healthcare administration and an expert in detention management to 
staff the ODPP and support Dr. Schriro. 

• Hiring a medical expert to provide an independent review of medical complaints and 
denials of requests for medical services.   

• Recruiting and hiring 23 ICE detention managers to work in 23 significant facilities – 
facilities which collectively house more than 40 percent of our detainees.  These 23 
federal employees will be responsible for ensuring appropriate conditions of custody. 
 This is a substantial move to increase direct federal oversight.  

• Establishing of an Office of Detention Oversight (ODO) within the Office of Professional 
Responsibility (OPR).  OPR is independent of DRO and the ODPP and reports directly to 
the assistant secretary.  The ODO will be located in regional offices to ensure agents and 
personnel have more ready access to facilities to conduct routine and random inspections 



  

more frequently.  The ODO will also investigate detainee grievances in a neutral 
manner.     

• Forming two advisory groups of local and national organizations interested in ICE’s 
detention system.  These groups will provide feedback and input to the assistant 
secretary.  One will focus on general policies and practices, while the other will focus on 
detainee health care. 

• Discontinuing use of family detention at the T. Don Hutto Family Residential Facility in 
Texas. In place of housing families, we will propose that the Texas facility will be used 
solely as a female detention center. Presently, Hutto is used to detain families and low 
custody females. Detained families will now be housed at Berks Family Residential 
Center in Pennsylvania.  

The Role of the Office of Detention Policy and Planning (ODPP) 

The ODPP is responsible for designing a new civil detention system to meet the needs of ICE.  
The ODPP will shape the future design, location and standards of civil immigration detention 
facilities.  The ODPP will design facilities for ICE, such that ICE no longer relies primarily on a 
penal model.  When assessing where to locate facilities, ODPP will consider access to legal 
services, emergency rooms and transportation hubs, among other factors.   

The ODPP will evaluate the entire detention system in a methodical way, with seven areas of 
focus, each with benchmarks for progress.  These seven areas are as follows: 

• Population Management:  To ensure the best location, design and operation of facilities 
reflecting the unique nature of civil detention;  

• Detention Management:  To ensure appropriate custodial conditions and federal oversight 
of the day-to-day detention functions, including classification, discipline and grievances; 

• Programs Management:  To ensure the provision of religious services, family visitation, 
recreation and law libraries; 

• Health Care Management: To ensure the timely provision of medical, dental and mental 
health assessment and services;    

• Alternatives to Detention Management:  To develop a national strategy for the effective 
use of alternatives to detention including community supervision; 

• Special Populations Management:  To provide attention to women, families, the elderly 
and vulnerable populations; 

• Accountability:  To ensure ICE employees perform the core functions of detention 
oversight, detainee classification and discipline, and grievance review.  

The Role of the Office of Detention Oversight (ODO) 

The ODO will be part of OPR, an office independent of DRO which reports directly to the 
assistant secretary.  The ODO will have regional offices in addition to a presence in Washington, 
D.C.  ICE is moving to a regional structure to provide ODO agents and personnel with more 
ready access to facilities, to increase the number of inspections, both routine and random, and to 
reduce travel costs.  In addition to inspecting facilities more frequently, ODO will review 
complaints about facilities and address any detainee grievances not resolved by DRO or the 
Division of Immigration Health Services.  The ODO will be staffed by agents and personnel 



  

currently assigned to the Detention Facility Inspection Group.  The ODO will report to OPR’s 
Acting Director Timothy Moynihan.    

The Role of the Office of Detention and Removal Operations (DRO) 

Dave Venturella, formerly the director of Secure Communities, is now the acting director of 
DRO.  Under Acting Director Venturella’s supervision, DRO will continue to have full 
operational responsibility for the detention system.  DRO will work closely with the ODPP and 
ODO.  However, no employees currently in DRO will be transferred to the new offices and their 
supervision and duties will not change.  As the detention system is reformed and new facilities 
are designed and opened, DRO will have operational control over those facilities and 
responsibility for the detainees in those facilities.  

ICE is recruiting and hiring 23 detention experts who will work in DRO.  These 23 detention 
experts will monitor and work from within 23 significant ICE facilities.  ICE expects this will 
provide direct federal monitoring of conditions in facilities housing more than forty percent of 
ICE detainees.  This is another significant step in ensuring more direct federal oversight of the 
detention system.   



  

Transcript from Conference Call with ICE Assistant Secretary John Morton 
Announcing the Detention System Reform 

 
CQ NEWSMAKER TRANSCRIPTS 
 
Aug. 6, 2009  
 
Immigration and Customs Enforcement Assistant Secretary John Morton Holds Conference Call 
to Announce Major Reforms Planned for the Immigration Detention System 
 
OPERATOR: Welcome and thank you for standing by. At this time all participants will be able 
to listen only until the question and answer session of the conference. At that time, if you would 
like to ask a question, you may do so by pressing star-one. Now we will turn the meeting over to 
Ms. Kelly Mantelle (ph).  
    Ma'am, you may begin.  
 
MANTELLE (PH): Thank you, Laney (ph). Good morning folks. My name is Kelly Mantelle 
(ph), and I'm the press secretary with U.S. Immigration and Customs Enforcement. And I'm 
joined this morning by ICE Assistant Secretary John Morton, who is here to talk about the future 
of ICE's immigration detention system. After he makes his announcement, we'll open up the 
floor to questions. But before we begin, I do want to go over a couple of ground rules.  
    First of all, we've got more than 50 reporters on the line this morning, and so to make sure that 
everyone has an opportunity to ask a question, I'd like to ask that each of you limit yourselves to 
one question.  
    I'd also ask that you keep your questions on the subject at hand. If you have additional 
questions on other topics, we'd be happy to answer those at a later time, and you can call the ICE 
Public Affairs Office to schedule that.  
    And with that being said, it's my pleasure to turn the call over to Assistant Secretary Morton.  
 
MORTON:  Good morning everyone. I'm John Morton. I'm the assistant secretary for 
Immigration and Customs Enforcement. And I want to talk to you today about several substantial 
steps ICE is going to start taking, which will begin to overhaul our immigration detention 
system.  
    I am doing this because our current system of detention requires more direct federal oversight 
restructuring. In my view, it is disjointed and heavily reliant on contracts with correctional 
facilities in private industry. While as many of you know, we have over 32,000 detention beds at 
any given time, the beds are spread out over as many as 350 different facilities, and these 
facilities are largely designed for penile, not civil, detention.  
    I think that's the central point here is that we need a system that effectively applies to 
significant resources we dedicate to this effort in the best manner possible, and one that reflects 
our basic authorities and responsibilities as the detainer, namely, that our detentions are civil in 
nature and is not one exercised of the penile power or incarceration power.  
    Today I'm going to begin the first of many concrete steps the agency will take to implement 
meaningful detention reform. These reforms will improve medical care, custodial conditions, 
fiscal prudence of the system, and our oversight of its operation. 
    The first of the reforms is to create an Office of Detention Policy and Planning, which I am 
doing today. This office will be led by Dr. Dora Schiro and a team of experts. As many of you 
know, up until today, Dora was serving as the Special adviser to the Secretary, and has been 
helping the Secretary in the analysis of our existing detention program and practices.  



  

    The new Office of Detention Policy and Planning will design and plan a civil detention system 
that is tailored to ICE's needs and authorities and the needs of the specific population that ICE 
detains, namely, people who are here unlawfully in the country and that pose a serious risk of 
flight or injure to the community or themselves.  
    The office will evaluate the entire detention system in a methodical way with seven principle 
areas of focus, each with benchmarks for progress. I'm going to just give you a thumbnail of 
these seven areas. We can give you more detail as needed.  
    The areas are population management, largely the design location and use of our facilities. 
Detention Management, it basically covers the day-to-day policies and administration. Programs 
Management, health care Management, Alternative to Detention Management, Special 
Populations Management, and finally, but importantly, Accountability. We need a system that is 
open, transparent, and accountable.  
    Other actions I'm taking today that start us on the path of detention reform are the 
discontinued use of the T. Don Hutto Family Residential Facility in Texas for family detention to 
what we're going to see detaining families at this facility. In place of housing families, we are 
going to propose instead that the Texas facility be used solely as a female detention center. To 
the extent that we need to detain families in the future, we will do so uniquely in the short term at 
our Burke's Family Residential Center in Pennsylvania.  
    I'm going to hire an expert in health care administration and an expert in detention 
management. These are subject matter experts to work with Dr. Schiro in the new Office of 
Detention Policy and Planning.  
    I'm going to hire a medical expert to provide them independent review of medical complaints 
and denials of request for medical services.  
    I'm going to create two new advisory groups, to me, that are comprised of local and national 
organizations interested in (inaudible) detention systems. These groups will provide me with 
informal feedback and advice on two areas. The first advisory group will focus on our general 
detention policies and practices. And the second will focus exclusively on detainee health care.  
    I am going to recruit, hire, and appoint 23 detention managers to work in our 23 most 
significant facilities; facilities which collectively house more than 30 percent of our detainees. 
These federal employees will directly monitor and oversee the custodial conditions on a daily 
basis in each facility and provide, for the first time, direct government supervised oversight and 
management of these facilities.  
    As many of you may know on this call, right now the system is very dependent on the use of 
contractors to carry out the basic function of the detention facilities. We do not have dedicated 
government detention employees overseeing the activities, and that is going to change starting 
today with this announcement.  
    Finally, I'm going to establish and independent Office of Detention Oversight with the Office 
of Professional Responsibility. Like the Office of Detention Policy and Planning, this office, 
being within the Office of Professional Responsibility, will report directly to me. It will not be 
part of the Office (inaudible) Operations.  
    The agents in the Office of Detention Oversight will conduct routine and random inspections 
of our facilities. They are going to investigate detainee grievances. And they are going to 
investigate allegations of misconduct, whether or not that comes from detainees, advocacy 
groups, lawyers, or other interested parties.  
    We're going to restructure our approach when it comes to the new office. And instead of 
having a headquarters focused effort, we are instead going to move to a regional structure. We're 
going to have three regions so that our auditors and investigators who are charged with providing 
this critical oversight and accountability of our detention system will be located much closer to 



  

the facilities that they oversee and monitor, and that they'll be able to travel to them on a more 
regular basis and become intimately familiar with specific facilities that are assigned to them.  
    With these reforms, ICE will move away from our present centralized jail oriented approach to 
a system that is wholly designed for and based on our civil detention needs and the needs of the 
people that we detain.  
    Looking forward to the future, my goal is that within the next three to five years, we will 
detain the people within our custody in facilities designed, located, and operated specifically for 
immigration purposes. In short, that we operate a truly civil detention.  
    ICE has a responsibility to enforce our nation's immigration customs' laws. We also have a 
responsibility to ensure the safety, security, and well-being of the individuals in our custody. 
And I'm committed to both of these tremendous responsibilities.  
    Let me just close by saying: This isn't about whether or not we're going to detain people. We 
are going to continue to detain people, and we're going to continue to detain people on a large 
scale. This is about how we detain those people, what kind of facilities, with what kind of 
programs, rules, and policies.  
    I also want to make clear that this is an ongoing effort. We are going to continue to work with 
our many state and local partners who presently provide as many services in the same 
announcement today that are not going to continue with those partnerships. We're just going to 
focus on building a better mouse trap and ensuring that when we detain people, we detain them 
in a thoughtful and routine way.  
    Thank you. Let me say, we'll have fact sheets and initial detail available to you all on the Web 
site and through the press office, but right now, I'm happy to take any question that you may 
have.  
 
OPERATOR: Thank you. At this time, if you are going to ask a question, please press star, one. 
Please record your first and last name when prompted. If you have muted your line, please make 
sure you unmute your line before recording your name. To withdraw your request, press star, 
two. Once again, to ask a question, please press star, one. One moment please for your first 
question. Your first question comes from Anna Garamond, Los Angeles Times. Your line is 
open.  
 
QUESTION:  Good morning. How does this change the relationship with the local jails that 
house immigrant detainees throughout the nation? And is this change expected to reduce the 
population of detainees across the nation?  
 
MORTON:  Let me take your last question first. And the answer is no. This is not expected to 
reduce the number of people presently detained. As I said before, this is not about whether or not 
we're going to detain people, this is about how we detain them.  
    With regard to your first question, obviously, this is going to be a multi-year effort, and we are 
going to be engaged in a work in progress. I don't think that it is going to mean immediate 
change for the many partners that we work with in the state and local community, nor for the 
contract that we have with private industry other than we will see much more pronounced 
emphasis on direct ICE oversight of those activities.  
    And as we move forward, obviously, we will be working with those very same partners to 
design a system that more directly reflects what we need as an agency in the way of detention 
space, what we need in the way of detention support.  
    There may well be, at the end of the day, fewer than 350 individual agreements. But at this 
stage, it's too early to tell. And we are not talking about moving to a wholly owned and operated 



  

government structure at this point. We will continue to work closely with partners in state and 
local government, and in private industry to achieve this.  
 
QUESTION:  Thank you.  
 
OPERATOR: The next question comes from Pat Saber, Catholic News Service. Your line is 
open.  
 
QUESTION:  Thank you. Specifically about Hutto and the families that are detained there. The 
Burke County Detention Center holds a fraction of the people that Hutto does. That's the only 
place you mentioned might be taking families in the future. Does that mean you're not going to 
be detaining families, or will you be doing something different? 
 
MORTON:  I think we're going to approach it on a case by case basis for the immediate future. 
We will use Burke's to its capacity and to the extent that we need to detain families beyond what 
is possible at Burke's. We will explore things like alternatives to detention, bracelets, supervised 
release, and I think we are confident that given the numbers that we have in both facilities, we 
will be able to detain those families that we need to, and we will be able to come up with 
alternatives in those instances that there may be additional families.  
 
OPERATOR: Your next question comes from Michael Mapster, The Philadelphia Enquirer 
newspaper. Your line is open.  
 
QUESTION:  Thank you. Hi Secretary Morton, how are you?  
 
MORTON : I'm well, thank you. How are you?  
 
QUESTION:  I'm fine. Many of us on this call know that we've been receiving information from 
the American Civil Liberties Union that's been challenging immigration detention policies, and I 
was wondering, why you're doing this now and whether groups like the ACLU are going to be 
part of these advisory committees that you were talking about?  
 
MORTON:  I won't speak to any particular group, but we do intend to open these advisories 
committees to those people who, those groups and organizations who have a professional interest 
in the way we go about our detention system. And you know, my personal philosophy as 
Assistant Secretary is that while you may not always agree with various groups and 
organizations out there that care about what we do as an agency, we're a whole lot better off 
engaging in open and transparent conversation on these issues than we are just sniping at one 
another from afar.  
 
QUESTION:  And the timing on this?  
 
MORTON:  As soon as we can get the...  
 
QUESTION:  I mean why are you making this announcement now?  
 
MORTON:  Oh, the timing of the; it's not related to the; if your question is if it's related in any 
way to the litigation, no. I've been on this job a little over two months. This is going to be a 



  

singular focus for me. And this is an indication that I'm very serious about these kinds of 
reforms. It's going to be a sustained effort for us, and I wanted to make it as soon as I could.  
 
QUESTION:  Thank you.  
 
OPERATOR: Your next question comes from Rudy Cosby, Fox 11 News, Austin. Your line is 
open.  
 
QUESTION:  Good morning. We were wondering, in regards to the T. Don Hutto Center, when 
will the families start moving out to Pennsylvania? 
 
MORTON:  We're going to start that process immediately. I can't tell you now how long that's 
going to take. The short answer is I don't expect the transition to last very long. I don't want to 
commit to a particular date. I don't have a crystal ball on that, but you will very quickly see no 
more families going in to the facility, and a thoughtful, but fairly quick transition plan being put 
together for those families that remain.  
 
QUESTION:   So is today, the residents are being told to pack their bags?  
 
MORTON:   Well, I wouldn't say that, but we're, as of today, we're hard at work trying to put 
together the plan to figure out what is going to happen with the families that are there, and 
making sure that we are not adding to the population.  
 
QUESTION:  Thank you.  
 
MORTON:   Obviously, we need to work with the facility as we move to a transition as we 
propose to an all female detention center.  
 
OPERATOR:  Your next question comes from Walter Shapiro, Politics Daily. Your line is open.  
 
QUESTION:  Thank you. Back, I think in March or April, the group Human Rights First issued 
a report on the treatment of applicants for asylum in detention facilities. Is anything you're doing 
today going to affect the treatment of applicants for asylum who are right now, for the most part, 
also kept in very much of a jail-like environment?  
 
MORTON:  The short answer is yes. This is (inaudible) review of how we go about detaining 
people. Asylum seekers are one of the many groups we want to take a hard look at how we 
detain them when it's necessary, whether detention is always necessary.  
    It's important to note that asylum seekers simply mean someone who is simply an asylum 
applicant. It does not, as you know, anyone can apply for asylum. There aren't any restrictions on 
it, but generally speaking where those individuals are non-criminals, there is an open question as 
to whether they need to be detained in the same restrictive settings that a hardened criminal 
needs to be even if the people pose a significant risk of flight.  
    That's one of many issues that we are going to look at. And I think at the end of the day, if we 
do this right, we will see that our facilities move to a much more sophisticated design and 
location where we have a certain level of restrictive settings and circumstances for people who 
pose a danger to others and to themselves in less restrictive settings for those people who are 
simply a risk of flight and need to be detained, but are not otherwise a danger to people. And 
largely speaking, asylum seekers fit in that latter category.  



  

 
OPERATOR: Your next question comes from Miguel Misguano, Austin American Statesmen. 
Your line is open.  
 
QUESTION:   Hi Secretary Morton. Specifically, about the T. Don Hutto facility, that facility 
has been criticized by various groups since 2006. I was wondering if you can tell me whether 
that criticism played a role in the Administration's decision to overhaul the immigration 
detention system? And if so, how big of a role?  
 
MORTON:   Of course we're aware of the criticism of our facilities and we pay a lot of attention 
to it. We're not here unmindful of the concerns that are raised. Our job is to look in to complaints 
that come up, to make a rational judgment about them, and to balance those with all sorts of 
considerations, fiscal and operational, when it comes to whether or not given a facility is being 
properly used. If your question is essentially like the earlier one, which is wondering whether 
there is a cause and effect of the civil litigation, the answer is no.  
    There was not a direct cause and effect, but obviously, the concerns that are raised there did 
play a part in our overall assessment of whether or not the use of this facility to detain families 
made the ultimate sense when we spend a lot of taxpayer dollars to operate the facility, and we 
have a lot of competing demands for detention space in our system.  
    And at the end of the day, it was my judgment that we could use that facility to much higher 
and productive use, and as you know as we proposed in the context of detaining women there as 
opposed to families. And to the extent that we needed to continue to detain families that Burke's 
was the better the facility in the short run coupled with some different approaches when it comes 
to alternatives to detention, would be sufficient to meet our needs.  
 
QUESTION:  Why did you specifically mention Hutto in this announcement today?  
 
MORTON:   I think it is an area that has been a concern, and it's a tangible thing that we're 
doing. Much of this we're announcing the creation of making concrete steps to begin (inaudible) 
year effort to reform the system and in the interest of demonstrating that we're serious about it. It 
wasn't just announced an abstract idea, but to say here are some real things that we're doing 
starting today to go about this effort and to let everybody know that we're serious about it, and 
we're going to do it in a professional way. It's going to take several years. I don't want to be naive 
initially to anybody, but we're serious about it. We're starting with these very concrete steps right 
here today.  
 
QUESTION:   Thank you Secretary Morton.  
 
MORTON:  You're welcome.  
 
OPERATOR: Your next question comes from Leslie Burstein, San Diego Tribune. Your line is 
open.  
 
QUESTION:   Hi, good morning. My question involves the role of private industry. Looking 
ahead, when you talk about this redesigned, revamped system, are you envisioning a system of 
SPC's federal facilities built and run by ICE, or are we talking about these new facilities being 
built and staffed in the future by the CCA's, GO's the Cornell's? I mean, what's the role of the 
contractors going to be in this new system?  



  

 
MORTON:  That's one of the central issues that we want to look at is the balance in the system 
between government employee, private contractor, and in our case, contracts that don't depend 
on private industry, but rather depend on state and local government employees to carry out their 
duties. I think at the end of the day, the answer is going to be it will be a mix.  
 
QUESTION:  I mean, I guess I should ask you if you are talking about state and local law. I 
mean, I realize that lots of your state and local contracts are simply middle man contracts, but 
with the contract companies. I mean, for example, the Lumpkin, I think, facility, in Georgia. You 
have your straight contracts, and then you have your IGSA contracts. Is that what you're talking 
about?  
 
MORTON:   You're exactly right. We have; that's part of what we're grappling with here is that 
we have 350 plus different arrangements. They're very different from each other. There isn't a 
uniform rhyme or reason to it, and that's what we're going to take a hard look at. But, are we 
trying to signal that we are going to move away from working with private industry or working 
with state and local law enforcement to provide the immigration's detention service? No. We're 
going to continue to work with those people. They are very much providing an important part of 
our service. What we're trying to do is to design a system that reflects the unique civil detention 
authorities that we're exercising, and that recognize that the population that we detain is different 
than the traditional population that is detained in a prison or jail setting.  
 
QUESTION:  OK.  
 
MORTON:  There is definitely some overlap and there is part of this that is very much my view 
that we need to have -- adjust the balance, so that there is greater direct federal oversight of the 
system, and that's why we're starting with the 23 detention managers in our largest facilities.  
 
QUESTION:  Actually, when you mentioned those 23 detention managers, I guess, who then is 
going to be assigned to oversee the other smaller IGSA's where oversight has been an issue?  
 
MORTON:  Well, we're going to start with the 23 largest, and we're going to go from there. And 
we're going to look at this issue and, you know, one of the questions is, "Do we need 350 
different IGSA's?"  
 
QUESTION:  OK, OK.  
 
MORTON:  A work in progress, and stay tuned.  
 
QUESTION:  OK, thank you very much.  
 
OPERATOR: Your next question comes from Sandra Hernandez. Your line is open.  
 
QUESTION:  Good morning. The first question is, some of the groups have said these are 
important new rules that how will these contractors and local agencies that are holding detainees 
be held accountable? And secondly, how would these new rules or this new approach have 
prevented, for example, some of the deaths of those detainees that were already held in federal 
facilities where there was federal oversight?  



  

 
MORTON:  I'm not sure your last question is right, but let me say this generally; the assumption 
in your last question is right. But let me say this generally. This effort is going to lead to redesign 
of the system that is focused on the creation of system that is marked by and driven by a civil 
detention philosophy. It's going to have much greater uniformity than it presently has. It is going 
to have greater accountability and oversight than it presently has. And we are going to move to 
new standards that reflect the new environment and the new programs and practices. That's going 
to take time. But the accountability piece that you reflect, one, it's already in place and we're just 
going to improve it and make it stronger. We're going to add to the resources of the people 
involved in the Office of Detention Oversight.  
    As I mentioned, we're going to create regional offices. You're going to see already existing 
efforts become much more robust. And accountability is a hallmark of the system. It's something 
that I take very seriously and at the end of the day, I'm responsible for managing the detention 
system. I am the Assistant Secretary. I am accountable for it, and I take that responsibility 
seriously. We're going to go out and we're going to do this work seriously, and we're going to 
engage in regular and routine inspections of our facilities.  
    We're going to have an independent audit investigation function. And we're going to make it 
clear to all of our managers in the field that this is serious work that we expect them to carry out 
seriously. I will tell you that that's the way most of our people operate now. We've got good 
people who are very experienced running the system. It's a very large system. It is dis-uniform. 
As I said before, it is disjointed. It is rather large, and that's what we want to focus on and make 
sure that we bring a greater deal of uniformity and oversight and more of a focus on its 
underlying nature as a civil system.  
 
QUESTION:  Will there be signs or contracts reviewed on those facilities, or there...  
 
MANTELLE (PH):  
    Sandra, we have to allow the other reporters to take questions, that's why we agreed to do one.  
 
OPERATOR: Your next question comes from Maria Penna. Your line is open.  
 
QUESTION:  Oh yes, thank you Secretary for taking my call. I was wondering if you could talk 
about whether or not these changes you're announcing today will have any bearing or any effect 
on, for instance, the detainees that are on hunger strike and at a facility in Louisiana? In other 
words, how will this have an immediate impact now?  
 
MORTON:   Well, first of all, I think there is, again, the assumption in your question isn't right. 
And I checked on this as late as yesterday. There are no detainees on hunger strike in Louisiana. 
So, you know, the answer in very direct terms is that this isn't going to have an effect on those 
hunger strikers because there aren't any. More generally, though, again, I think this is going to 
provide a better way for some of the concerns and criticisms that have been raised about the 
detention system to be addressed. We have the advisory groups for that. And we are having 
much clearer means of accountability put in to place. And at the same time, we're engaging in a 
very serious top to bottom review of how we go about detaining people and what programs we 
need to put in place, what policies we need to change, what standards we need to change, and 
that is going to change the basic day-to-day operations of our system and address, I think, many 
of the criticisms that have been raised to date.  
 
QUESTION:  So what can people expect immediately? Like what can...  



  

 
MANTELLE (PH): Maria, we're moving on to the next reporter. Everyone gets one. Thank you.  
 
OPERATOR: The next question comes from Spencer Shu. Your line is open.  
 
QUESTION:  Thanks. And I'm going to try and roll my questions in to the top here. You talk 
about creating a civil detention system, John. What specifically does that mean? Is there a model 
you can point to help people understand that? Second question, and this is the only other one. I 
know there are some senior DHS officials who have advocated concentrating detention centers in 
maybe ten cities to ensure they have access to lawyers and health care and oversight. How much 
will this cost and how will you pay for it? Can it be done out of the existing per head per day fee 
or require new funds, and if new funds, will it be part of the immigration overhaul? Thanks.  
 
MORTON:  I'm starting with your second question, Spencer. The answer is we intend, as much 
as possible, to do this within existing resources. It's a multi-year effort. I don't know the answer 
to what it will eventually cost, but it is our intention to do this within the resources that we have. 
And it's also our intention not to reduce the number of overall detention spaces, but rather 
provide for a different kind of detention space and the different management of those spaces.  
    We'll see what the consolidation, if it occurs, leads to. I think you spoke of ten. I think that's 
unlikely. We have over 350 at this point. Take a hard look at those questions. The underlying 
premise, though, that they need to be located in an area that makes operational sense that makes 
sense for visitation from attorneys and families. All of those are good points. That's exactly what 
we're taking a look at and we need to balance a lot of those interests.  
    But what our facilities look like and where they should be located, that's a central focus for us.  
 
OPERATOR:  
    The next question comes from Molly Basra, USA Today. Your line is open. 
 
QUESTION:  Hi everybody. That would be Emily Basra. Secretary, if you'd like, if your plans 
are to move to a civil detention system or more civil-based, how do you envision continuing to 
contract with local jails in the future? I want to make sure that I understand. You said that you 
continue to envision doing that. How could that work and look like?  
 
MORTON:  Let me just clarify for everyone. The basic point is, when you look at our authority 
in the statute, it is a civil model. Our detention authority as an agency is civil in nature. We are 
not a penile institution. We do not have the power to incarcerate people. That responsibility rests 
with the Bureau of Prisons, the local equivalents of that.  
    There are overlaps and parallels. Obviously, we are in the detention business, and we're in the 
detention business on a fairly large scale, and we do have the authority to detain people. That's 
an important authority. It needs to be exercised. I say that I want to operate a system that is civil 
in nature. What I'm saying is I want to operate a system that recognizes that our detention 
authority is unique. It is different than what most people think of when they think of detention.  
    We have the authority to detain people because they are here unlawfully, for purposes of 
removal. And in those instances in which they pose a serious risk of flight, or a danger to the 
community, or to themselves.  
    Our system has grown up over many decades. This is not attributable to any particular 
Administration. Heavily dependent on detention space that was originally designed for a 
different purpose, namely incarceration, mainly space that was built for the penile system.  



  

    There are many instances in which that space is fairly close to what we might need. For 
example, we detain a lot of very, very serious criminal offenders prior to their removal. Those 
people need to be in very restrictive settings. But as noted in one of the earlier calls, we also 
detain people who are not serious criminal offenders. They never have committed any crime at 
all, but are a very serious risk of flight, do need to be detained in order for their removal to be 
effective from the country. And we need to recognize the nature of our power, and we need to 
make sure that our system that the taxpayer pays for is one that is designed and reflects the 
underlying (inaudible) Congress has provided for. Sometimes that will look very much like a 
penile model, but in many instances, I don't think it needs to. And that's what we're about here. 
Really taking the time to think this through and make sure that the civil detention system that we 
have here meets the needs of the agency, meets the needs of the people that we need to detain, 
and reflects our underlying authority.  
 
OPERATOR: Your next question comes from Anna Garamond. Your line is open.  
 
QUESTION:  I've asked the question, thank you.  
 
OPERATOR: The next question comes from Lynn Zurkowski from San Antonio's Express 
News. Your line is open.  
 
QUESTION:  Yes, I think Spencer, who already touched on this, but I wanted to hone in on the 
question again. Here in South Texas, we hear criticism all the time that detainees are brought 
from the east coast areas so, so far away down to these remote centers in Raymondville and 
Portersville, and they have no access to their families, their support networks, and especially 
attorneys. Is there any plan to detain people closer to their hometowns where maybe they've 
spent their whole lives or most of their lives?  
 
MORTON:  Certainly one of the things we want to look at. We need to balance operational 
needs and realities of removing people from the country with the concerns that when we detain 
people in remote locations from their previous point of residence that they lose the ability to have 
access to family and attorneys. And we're aware of the concerns.  
    I think one of the things that the new office and Dr. Schiro will be looking at are exactly these 
questions, and can we come up with a better balance that continues to meet our operational 
needs, but provides a greater ability for people to have good access to counsel, good access to 
family members, good access to medical care, and the like.  
 
MANTELLE (PH): Laney, Mr. Morton has time for one more call, one more question.  
 
OPERATOR: Thank you. The last question comes from Diane Solis, Dallas Morning News. 
Your line is open.  
 
QUESTION:  Yes, thank you very much. I want to play off that other question about these 
remote locations. I've read that Texas has the largest number of detainees. Is that accurate?  
 
MORTON:  I think the answer to that is correct in overall geographic terms. Texas has the 
largest number of detention space available to the agency. Remember that it fluctuates. We have 
intergovernmental service agreements, the IGSA's and contracts that at any given time we may 
take full advantage of or not. So the number fluctuates. But I think in abstract terms, your 
question is correct.  



  

 
QUESTION:  OK, do you know if it's a third?  
 
MORTON: I don't know the answer to that.  
 
QUESTION:  OK, thank you.  
 
MORTON:   OK, thank you very much for taking the time. Please call us if you have any 
particular questions. We do have some materials that lay out what I've just reviewed in a little 
greater detail and with a little more succinctness. So, feel free to call us or go to the Web site for 
any assistance that you may need. Thank you.  
 
OPERATOR: This does conclude today's conference. Thank you for attending. You may 
disconnect at this time. END. 

 



  

 

U.S. to Overhaul Detention Policy for Immigrants  
By NINA BERNSTEIN, New York Times, August 5, 2009  
 
http://www.nytimes.com/2009/08/06/us/politics/06detain.html  

The Obama administration intends to announce an ambitious plan on Thursday to overhaul the 
much-criticized way the nation detains immigration violators, trying to transform it from a 
patchwork of jail and prison cells to what its new chief called a “truly civil detention system.”  

Details are sketchy, and even the first steps will take months or years to complete. They include 
reviewing the federal government’s contracts with more than 350 local jails and private prisons, 
with an eye toward consolidating many detainees in places more suitable for noncriminals facing 
deportation — some possibly in centers built and run by the government. 

The plan aims to establish more centralized authority over the system, which holds about 
400,000 immigration detainees over the course of a year, and more direct oversight of detention 
centers that have come under fire for mistreatment of detainees and substandard — sometimes 
fatal — medical care.  

One move starts immediately: the government will stop sending families to the T. Don Hutto 
Residential Center, a former state prison near Austin, Tex., that drew an American Civil 
Liberties Union lawsuit and scathing news coverage for putting young children behind razor 
wire. 

“We’re trying to move away from ‘one size fits all,’ ” John Morton, who heads the Immigration 
and Customs Enforcement agency as assistant secretary of homeland security, said in an 
interview on Wednesday. Detention on a large scale must continue, he said, “but it needs to be 
done thoughtfully and humanely.” 

Hutto, a 512-bed center run for profit by the Corrections Corporation of America under a $2.8 
million-a-month federal contract, was presented as a centerpiece of the Bush administration’s 
tough approach to immigration enforcement when it opened in 2006. The decision to stop 
sending families there — and to set aside plans for three new family detention centers — is the 
Obama administration’s clearest departure from its predecessor’s immigration enforcement 
policies. 

So far, the new administration has embraced many of those policies, expanding a program to 
verify worker immigration status that has been widely criticized, bolstering partnerships between 
federal immigration agents and local police departments, and rejecting a petition for legally 
binding rules on conditions in immigration detention.  

But Mr. Morton, a career prosecutor, said he was taking a new philosophical approach to 
detention — that the system’s purpose was to remove immigration violators from the country, 
not imprison them, and that under the government’s civil authority, detention is aimed at those 
who pose a serious risk of flight or danger to the community. 



  

Janet Napolitano, the secretary of homeland security, said last week that she expected the 
number of detainees to stay the same or grow slightly. But Mr. Morton added that the 
immigration agency would consider alternative ways to assure that those who face deportation 
— and are not dangerous — do not flee.  

Reviewing and redesigning all facilities, programs and standards will be the task of a new Office 
of Detention Policy and Planning, he said. Dora Schriro, special adviser to Ms. Napolitano, will 
become the director, assisted by two experts on detention management and medical care. The 
agency will also form two advisory boards of community groups and immigrant advocates, one 
focusing on detention policies and practices, the other on detainee health care. 

Mr. Morton said he would appoint 23 detention managers to work in the 23 largest detention 
centers, including several run by private companies, to ensure that problems are promptly fixed. 
He is reorganizing the agency’s inspection unit into three regional operations, renaming it the 
Office of Detention Oversight, and making its agents responsible for investigating detainee 
grievances as well as conducting routine and random checks. 

“A lot of this exists already,” he said. “A lot of it is making it work better” while Dr. Schriro’s 
office redesigns the detention system, which he called “disjointed” and “very much dependent on 
excess capacity in the criminal justice system.” 

Asked if his vision could include building new civil detention centers, he said yes. The current 
32,000-bed network costs $2.4 billion a year, but the agency is not ready to calculate the cost of 
a revamped system.  

Vanita Gupta, an American Civil Liberties Union lawyer who led the lawsuit against the Hutto 
center, was jubilant over the decision to stop sending families there, but cautious about the other 
measures. 

“The ending of family detention at Hutto is welcome news and long overdue,” she said in an e-
mail message. “However, without independently enforceable standards, a reduction in beds, or 
basic due process before people are locked up, it is hard to see how the government’s proposed 
overhaul of the immigration detention system is anything other than a reorganization or 
renaming of what was in place before.” 

Ms. Gupta said the changes at Hutto since 2006 illustrated the importance of enforceable rules. 
Before the A.C.L.U. lawsuit was settled in 2007, some children under 10 stayed as long as a 
year, mainly confined to family cells with open toilets, with only one hour of schooling a day. 
Children told of being threatened by guards with separation from their parents, many of them 
asylum-seekers from around the world. 

Only through judicial enforcement of the settlement, she said, have children been granted such 
liberties as wearing pajamas at night and taking crayons into family cells. The settlement also 
required the agency to honor agency standards that had been ignored, like timely reviews of the 
decision to detain a family at all. Some families have been deported, but others were released or 
are now awaiting asylum decisions in housing run by nonprofit social service agencies. 



  

That kind of stepped-up triage could be part of the more civil detention system envisioned by 
Mr. Morton and Dr. Schriro, who has been reviewing the detention system for months and is 
expected to report her recommendations soon. 

But the Hutto case also points to the limits of their approach, advocates say. Under the 
settlement, parents and children accused of immigration violations were detained when possible 
at the country’s only other family detention center, an 84-bed former nursing home in Leesport, 
Pa., called the Berks Family Shelter Care Facility. The number detained at Hutto has dropped 
sharply, to 127 individuals from as many as 450. 

Advocates noted that Berks, though eclipsed by the criticism of Hutto — the subject of protest 
vigils, a New Yorker article and a documentary — also has a history of problems, like guards 
who disciplined children by sending them across the parking lot to a juvenile detention center, 
and families’ being held for two years.  

The Hutto legal settlement expires Aug. 29. In the most recent monitoring report last month, 
Magistrate Judge Andrew W. Austin wrote: “Although the use of this facility to hold families is 
not a violation of the settlement agreement, it seems fundamentally wrong to house children and 
their noncriminal parents this way. We can do better.” 

Mr. Morton, a career prosecutor, seemed to agree. Hutto will be converted into an immigration 
jail for women, he said, adding: “I’m not ruling out the possibility of detaining families. But 
Berks is the better facility for that. Hutto is not the long-term answer.” 

Fed payments for holding immigrants vary widely  

By MICHELLE ROBERTS (AP) – August 10, 2009 

http://www.google.com/hostednews/ap/article/ALeqM5ixBM3no_AG-
_TQ24nxDasHNKItoQD99VVDL81  

SAN ANTONIO — As federal officials begin an overhaul of the widely criticized system used 
to incarcerate immigrants awaiting hearings and deportation, their challenge includes a deep 
inconsistency in the amount paid to a hastily assembled network of private prisons and local jails 
that hold thousands of such detainees. 

Contracts obtained by The Associated Press illustrate the problem in paper-heavy detail, and not 
all of the discrepancies can be explained by geography or differences in the cost of living. For 
example, a suburban Atlanta county is paid less than $43 per day to house an illegal immigrant, 
while a rural New Mexico county gets $97 a day — just a few dollars shy of the amount paid for 
a bed in Los Angeles. 

Some county jails charge only the actual cost of housing an immigrant, while others 
acknowledge partnering with private prison companies to profit from the system. 

Last week, the Obama administration announced a series of "major reforms" in the detention of 
illegal immigrants, including placing federal employees inside the largest facilities to monitor 



  

detainee treatment. In doing so, John Morton, the new director of Immigration and Customs 
Enforcement, acknowledged the current system is both inconsistent and lacks oversight. 

"There isn't a uniform rhyme or reason to it," he said. 

Morton pledged to review all the agreements ICE has to detain illegal immigrants at 350 
different facilities, an operation that will cost $1.7 billion this year. Most of the facilities were 
designed to hold criminals, but the immigrants detained by ICE face only civil immigration 
proceedings and many have never been convicted of any crime. They include families and 
people seeking asylum. 

Only a tenth of the 33,400 beds in use are owned by ICE, and many of those beds are guarded by 
private contractors. An additional 16 percent of the beds in the ICE network are completely 
owned and operated by private prison companies. The majority of beds are owned by local and 
state governments, some of which outsource their jail and prison operations to private 
contractors. 

The result is that in all but a handful of cases, the federal detention of an immigrant involves a 
payment to an outside company or agency. 

Many of those contracts were negotiated over the last decade when the government was 
outsourcing a growing number of services and ICE, under pressure to detain more immigrants 
who had previously been allowed to remain free, was rushing to add space. 

"They had to find quick places with beds," said Peter L. Markowitz, director of the Immigration 
Justice Clinic at the Benjamin N. Cardozo School of Law. 

Through a Freedom of Information request, the AP obtained ICE's contracts with some of the 
largest immigration detention facilities; the agency also recently began posting dozens of other 
contracts online. The daily rate paid for a jail bed varies widely among 38 government-to-
government agreements signed since 2006, even within the same regions. 

For example, Orange County, N.Y., has a deal to house detainees for nearly $134 per day, 
compared with $105 per day in Monmouth County, N.J. Separated by 106 miles, the counties sit 
about the same distance from New York City. 

The deals ICE signs with local governments allow for some profit, said agency spokeswoman 
Ernestine Fobbs. Haskell County, Texas, takes in about $1,000 per month more than it pays a 
private contractor to run its Rolling Plains Regional Detention Center, and the extra money is 
used to boost salaries in the three-man sheriff's department, said the county's top official, David 
Davis. 

But at less than $58 per day, Haskell County receives far less than the $97 per immigrant being 
paid to Otero County, N.M., even though both counties are rural and built prisons as economic 
development projects. Davis said he wasn't aware that other counties were getting paid 
substantially more. 

"I've never compared what we had with what they had," he said. 



  

Otero County opened its immigration detention facility last year about 25 miles north of El Paso. 
Approached by a private contractor looking to arrange the deal, "the county saw a potential to 
increase some revenues," said Assistant County Manager Ray Backstom. 

The county makes a "small" profit on every bed that's occupied, said Backstrom, though he 
wasn't sure how much. He said he wasn't directly involved in the negotiations between ICE, the 
county and Centerville, Utah-based Management and Training Corp., the private company that 
built and runs the facility. ICE pays Otero County about $3 less per immigrant per day than it 
pays Los Angeles County. 

Morton said ICE has long-term plans to find arrangements that are more suitable than prison-like 
facilities. "We're going to focus on building a better mouse trap," he said. 

Immigrant advocates say that could mean more use of electronic monitoring, allowing 
immigrants to remain free while pressing their cases in court. ICE officials have said that 
electronic surveillance programs that cost about $13 per day have a near perfect compliance rate, 
though they complain cases generally take longer to resolve when immigrants are free. 

"There are entities that are profiting from the use of detention," said Jacqueline Esposito, policy 
coordinator for Detention Watch Network. "There are community-based alternatives and they 
cost a fraction of the price. You have to wonder then what the motivation is behind a detention 
system that has exploded." 

 
ACLU Strikes Deal To Continue Humane Conditions At Hutto Detention Center (8/7/2009) 
(Updated 8/10/2009) 

Agreement Will Remain In Place Until All Families Have Been Released 
http://www.aclu.org/immigrants/detention/40648prs20090807.html  

NEW YORK – The American Civil Liberties Union and Immigration and Customs Enforcement 
(ICE) officials today struck a deal to extend an agreement requiring ICE to maintain 
improvements in the conditions at the T. Don Hutto family detention center in Texas and submit 
to external oversight until the last family is released from the facility. 

The deal comes on the heels of an announcement Thursday that the government will immediately 
begin ending the detention of families at Hutto, the focus of 2007 lawsuits filed by the ACLU 
charging that children were being illegally imprisoned under inhumane conditions. The last 
family is expected to be released from Hutto no later than the end of the year. 

"No young child should ever have to endure imprisonment in an adult prison," said Vanita 
Gupta, staff attorney with the ACLU Racial Justice Program and a lead attorney in the Hutto 
litigation. "Now that the long-overdue decision has been made to end the detention of families at 
Hutto, the government is to be commended for wanting to ensure that the improvements in the 
facility's conditions that have been made during the past two years remain in place until there are 
no families left there." 



  

The ACLU's lawsuits were filed on behalf of 26 immigrant children between the ages of one and 
17 detained with their parents who, in almost all cases, were seeking asylum. A settlement 
agreement reached several months after the lawsuits were filed mandates, among a number of 
other things, that children be given expanded educational programming and increased recreation 
time outdoors. The agreement was set to expire August 29. 

The decision to end family detention at Hutto was made as part of a broad government plan to 
improve the immigration detention system. According to the plan, officials will work to 
consolidate many detainees in facilities with conditions that reflect their status as non-criminals, 
establish more centralized authority over the system and create more direct oversight of 
detention centers.  

The plan also calls for ICE to stop sending families to Hutto, and to relocate the remaining 127 
detainees there. Some will be transferred to an 84-bed facility in Pennsylvania, while others will 
be considered for programs that do not require detention, such as home and electronic 
monitoring. 

Attorneys involved in the Hutto litigation include Gupta of the ACLU's Racial Justice Program; 
Judy Rabinovitz of the ACLU's Immigrants' Rights Project; Lisa Graybill of the ACLU 
Foundation of Texas; and Barbara Hines of the University of Texas School of Law Immigration 
Clinic.  

A copy of the stipulation is available online at: 
www.aclu.org/immigrants/detention/40645lgl20090807.html 

Additional information about the ACLU's Hutto litigation is available online at: 
www.aclu.org/hutto  
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Summary of Select ICE Detention Standards 

In November 2000, the former Immigration and Naturalization Service (INS), now U.S. 
Immigration and Customs Enforcement (ICE), issued detailed national detention standards to 
ensure consistent treatment and care for detainees in immigration custody. The Standards took 
effect at 28 facilities in January 2001, including 18 ICE–owned and operated Service Processing 
Centers (SPCs) and contract detention facilities (CDFs) and 10 county jails. The Standards have 
since been implemented at almost all facilities holding ICE detainees, which include those 
county and local jails with an Intergovernmental Service Agreement (IGSA) with ICE; they are 
not implemented at facilities operated by the Federal Bureau of Prisons. ICE recently released 
updated Standards called the Operations Manual ICE Performance Based National Detention 
Standards (PBNDS).  The Standards are not codified, and the violation of a standard does not 
confer a cause of action in court. 

The forty-one (41) PBNDS cover a broad range of issues. The following is a summary of a 
number of the fundamental provisions; it is not a complete summary of all 41 Standards. The 
American Bar Association (ABA) Commission on Immigration is providing this summary as a 
public service. The ABA assumes no responsibility for, and makes no guarantee or warranty 
about, the accuracy or reliability of the information in this summary. The full text of the PBNDS 
is published in ICE’s Detention Operation Manual and is also available online at: 
http://www.ice.gov/partners/dro/PBNDS/index.htm. 

ICE Detention Standards Included in this Summary 

o Visitation (by Legal Representatives, Family and Friends, and News Media)  
o Telephone Access 
o Legal Rights Group Presentations 
o Law Libraries and Legal Material 
o Correspondence and Other Mail 
o Classification System 
o Grievance System 
o Staff-Detainee Communication  
o Detainee Handbook 
o Transfer of Detainees 
o Medical Care and Hunger Strikes  
o Recreation  
o Religious Practices  
o Voluntary Work Program 
o Disciplinary System 
o Special Management Units 
o Searches of Detainees 
o Sexual Abuse and Assault Prevention and Intervention 



  

VISITATION BY LEGAL REPRESENTATIVES 
ICE Performance Based National Detention Standard 32 

A. Hours of Access 

Legal visitation must be permitted seven (7) days a week for a minimum of eight (8) hours on 
weekdays and four (4) hours on weekends and holidays. Legal visitations must not be interrupted 
for meals on regular business days, or terminated for routine official counts on any day. If a legal 
visit takes place during a scheduled meal, the detainee must receive a meal after the visit.  

B. Access (Attorneys and Legal Representatives) 

Attorneys without bar cards must be granted access if they show other available documentation 
(for example, a letter from a law firm) to demonstrate bar membership. An attorney, legal 
assistant, or an accredited representative does not have to submit a Form G-28 (stating that they 
are the legal representative of the detainee) for a pre-representation interview. Legal assistants, 
law students, law graduates not yet admitted to the bar, and non-attorneys with appropriate 
identification should be allowed entry upon presentation of a letter of authorization from a 
supervising attorney who is representing the detainee, in addition, interpreters accompanying 
legal representatives, should be allowed entry. 

C. Privacy 

An attorney or legal representative must be provided with a private room to conduct a meeting. 
These meetings cannot be subject to audio observation, but visual observation may be permitted 
for security reasons. Meetings, particularly those that can be held in a private room, should be 
afforded the greatest degree of privacy possible under the circumstances. Attorneys, legal 
representatives, law students, and legal assistants must be allowed to provide the detainee with 
paper documents, and the detainee has the right to retain or have reasonable access to them. 
Materials provided by legal representatives may be inspected, but must not be read, by facility 
staff. 

D. Strip Searches 

Detainees should never be strip searched unless there is a reasonable suspicion that detainee is 
concealing contraband. A legal visit does not constitute reasonable suspicion and should not be 
the reason for a strip search. If standard operating procedures at a facility require strip searches 
after every contact visit with a legal representative, the facility must provide an option for non-
contact visits with legal representatives. 

E. Consultation for Detainees Subject to Expedited Removal 

Prior to the credible fear interview and while the Asylum Officer’s decision is under review, 
detainees are entitled by statute to meet, in person or by phone, with any persons of their choice 
for a consultation. These consultations are for the general purpose of discussing immigration 
matters. 

F. List of Pro Bono Legal Organizations 

ICE shall provide the facility with the list of pro-bono legal organizations that is updated 
quarterly by the Executive Office for Immigration Review (EOIR). The list must be posted 
clearly. 



  

G. Legal Visitation for Detainees in Segregation 

Detainees in segregation shall be allowed to have legal visitation, but facility administrators may 
take special security measures after notifying the legal representative. 

VISITATION BY FAMILY & FRIENDS; NEWS MEDIA 
ICE Performance Based National Detention Standards 32 & 39 

A. Hours 

Visiting hours must be clearly posted, as well as included in the Detainee Handbook. Visits shall 
be permitted during set hours on weekends and holidays. Special arrangements should be 
available for family members who are unable to visit during regular visiting hours. Facilities are 
required to provide for visits to last at least 30 minutes, under normal conditions, but ICE/DRO 
also encourages more generous time limits when possible, especially for family members 
traveling long distances. 

B. Restrictions on Visitors 

Other than limitations due to visiting room capacity, no limitation should be imposed on the 
number of visitors per detainee. Immediate family, relatives, friends, and associates may visit. In 
facilities with restrictions on visitation by minors, detainees are required to make a request for 
visitation with a minor, and visitation shall be allowed within 30 days.  The detainee may request 
to be transferred to a location that allows for visits with the minor, otherwise monthly visits shall 
continue upon request. All visitors must have a valid form of identifications, such as a driver’s 
license, unexpired passport, or other photo identification to enter the facility. Facilities may also 
establish a procedure for random criminal background checks on visitors. Visitors are also 
subject to a dress code.  Detainees at SPCs and CDFs may be subject to a thorough pat-down 
search before and after a contact visit. The Standards do not call for a strip search; therefore, 
facility staff must have reasonable suspicion that the detainee has received contraband before 
conducting any strip searches. A visitor may be subjected to a pat down search as well as a 
search of their belongings before and after a contact visit. Visits are ordinarily allowed for 
detainees in segregation unless the detainee is thought to be a threat to the security or good order 
of the visitation room. Money or money orders from visitors for detainees should be given to a 
designated staff member, who will provide the donor with a receipt. 

C. News Media (PBNDS Standard 39: News Media Interview and Tours)  

Members of the media may generally visit detention facilities. A written request for a visit 
should be submitted in advance. Members of the media must obtain the signed consent of the 
detainee before photographing or recording the detainee. ICE may monitor, but not participate in, 
detainee interviews. 

TELEPHONE ACCESS 
ICE Performance Based National Detention Standard 31 

Direct Calls  

Even if telephone service is generally limited to collect calls, the facility must permit direct (not 
collect) or free calls to: 

• The local immigration court and the Board of Immigration Appeals, 



  

• Federal and State courts where the detainee is or may become involved in a legal 
proceeding, 
• Consular officials, 
• DHS Office of the Inspector General at 1-800-323-8603, 
• Legal representatives, to obtain legal representation, or for consultation when subject 

to expedited removal. (When a detainee is under an expedited removal order, the 
ability to contact pro bono legal representatives shall not be restricted.) 

• Legal service providers or organizations listed on the ICE/DRO free legal service 
provider list, 

• United Nations High Commissioner for Refugees (UNHCR) at 1-888-272-1913 
(accepting calls from asylum-seekers and stateless individuals), 

• A government office to obtain documents relevant to his/her immigration case. 
• Immediate family or others for detainees in personal or family emergencies or who 

otherwise demonstrate a compelling need (to be interpreted liberally). 
 
Free Calls 

All ICE detainees, including those in segregation, must be able to make free calls to 
consular offices and to the legal service providers on the ICE/DRO free legal service 
provider list, at no charge to the detainee or to the receiving party. Any denial of 
direct or free calls for detainees in segregation can only be made for compelling and 
documented reasons related to safety, security, and good order of the facility. 

Indigent detainees will not be required to pay for calls to the offices and individuals 
listed above in Section A (“Direct Calls”). Indigent detainees can also request free 
calls to immediate family or others in personal or family emergencies or for a 
compelling need.  

Telephone Access and Privacy 

Detainees are required to have reasonable access to telephones during waking hours. There must 
be one working phone for every 25 detainees. A facility may only restrict the number or duration 
of phone calls for reasons of phone availability, orderly facility operations, such as counts or 
meals, and in cases of emergency. Any time limits placed on legal telephone calls must be no 
shorter than 20 minutes. The facility must ensure privacy for legal calls by providing telephones 
where officers, staff, or other detainees will not overhear calls. Legal calls shall not be 
electronically monitored without a court order. If the facility monitors all calls, notice of 
monitoring must be displayed at each monitored phone along with the procedures for requesting 
an unmonitored call to a court, legal representative, or legal service provider. Detainees should 
be able to contact family members detained at other facilities. The facility must take and deliver 
telephone messages to detainees as promptly as possible. 

LEGAL RIGHTS GROUP PRESENTATIONS  
ICE Performance Based National Detention Standard 37 

Attorneys and BIA-accredited legal representatives have the right to conduct legal rights 
presentations in detention facilities. At the request of outside organizations, ICE/DRO-approved 
electronically recorded presentations shall be made at least once a week. Organizations may hand 
out approved written materials at presentations, and written or electronic materials may be 
distributed nationally if approved by ICE/DRO. Legal assistants may make rights presentations 



  

provided they have a letter indicating that rights presentations are being conducted under the 
supervision of an attorney. People who wish to make presentations should submit a written 
request to the ICE/DRO Field Office Director, and send a copy of the request to ICE Chief 
Counsel, 30 days before the date of the presentation. Approved informational posters announcing 
legal rights presentations must be displayed clearly in housing units at least 48 hours prior to the 
presentation and the housing unit officer shall provide a sign-up sheet for the event at least 48 
hours prior to the presentation.  At least one hour of uninterrupted time should be granted for 
each rights presentation. ICE/DRO and jail officials may observe and monitor the presentations, 
but cannot interrupt. Presenters shall be permitted to meet with small groups of detainees 
following a presentation, and ICE/DRO and facility staff shall not be present during these 
meetings.  

LAW LIBRARIES AND LEGAL MATERIALS 
ICE Performance Based National Detention Standard 36 

A. Hours of Access 

Detainees must be permitted access to the law library for at least five hours per week, and may 
not be forced to spend any part of their minimum recreation time to use the law library. The 
same access must be provided to detainees in segregation, unless compelling security concerns 
require limitations. 

B. Equipment 

The facility must provide a properly equipped library with enough space for legal research and 
writing and provide sufficient lighting, tables and chairs. Detainees (including those in 
segregation) must be granted access to computers, or typewriters if the facility does not have 
computers. Detainees must also be provided a means of saving any legal work in a secure and 
private electronic format for later access.  

C. Law Library Access for Detainees in Special Management Units 

Detainees in segregation must have access to legal materials unless compelling security concerns 
require limitations. Detainees segregated for protection may be required to use the law library 
separately or, if feasible, legal material may be brought to them. Violent or uncooperative 
detainees may be temporarily denied access to the law library, if necessary, to maintain security 
until their behavior warrants resumed access. Detainees in segregation must also have access to 
photocopies and indigent packets. 

 
D. Holdings/Updating 

The library is required to contain all the legal materials listed in Attachment A (List of Legal 
Reference Materials for Detention Facilities, included in Standard 36). Each facility should have 
in place a procedure to review the material and replace outdated or damaged materials in a timely 
manner. ICE/DRO will provide information on significant statutory and regulatory changes 
regarding detention and removal of aliens in a timely manner, and provide initial copies to the 
facility. 

E. Photocopying 

Facilities must make copies for detainees of legal documents that are necessary for a detainee’s 
legal proceedings, such as court filings. 



  

F. Envelopes and Stamps for Indigent Detainees 

Indigent detainees must be provided with free envelopes and stamps for legal mail, including 
correspondence to a legal representative, a potential legal representative or any court. Indigent 
detainees will be permitted to send a reasonable amount of mail each week, including at least 
five (5) pieces of special correspondence or legal mail, and three (3) pieces of general 
correspondence each week at government expense (PBNDS Standard 26, Correspondence and 
Other Mail §V.J. Postage Costs). Requests to send international mail shall be honored as is 
reasonable. Ordinarily a detainee is considered indigent if he or she has less that $15.00 in his or 
her account; facilities shall determine without unreasonable delay whether a detainee is indigent. 
 

G. Assistance to Illiterate and Non-English Speakers 

Detainees who are not proficient in English or who need other assistance must be provided the 
opportunity to seek assistance from other detainees or pro bono legal assistance organizations in 
researching and preparing legal documents. 

CORRESPONDENCE & OTHER MAIL 
ICE Performance Based National Detention Standard 26 

Incoming Mail 

Incoming mail must be distributed to detainees within 24 hours of receipt by the facility. 
“Special correspondence” or “legal mail,” is written communication with attorneys, legal 
representatives, judges, courts, news media, members of Congress, embassies, consulates, the 
Department of Justice, the U.S. Public Health Service, outside health care professionals, 
representatives of the new media, and administrators of grievance procedures. Special 
correspondence or legal mail must be clearly marked as such to receive protections. Incoming 
special correspondence may be inspected for physical contraband, but only in the presence of the 
detainee. Staff shall neither read nor copy special correspondence or legal mail. In SPCs and 
CDFs all general correspondence and other mail must be inspected when the detainee is present. 

Outgoing Mail 

Outgoing special correspondence and legal mail must not be opened, inspected, or read. Special 
Correspondence or Legal Mail must be clearly marked as such to receive protections. Outgoing 
general correspondence and other mail may be inspected in the presence of the detainee if the 
addressee is another detainee or if there is reason to believe the item might present a threat to the 
facility’s security, endanger the recipient or public, or might facilitate criminal activity. Outgoing 
mail shall be delivered to the postal service no later than the day after it is received by the facility 
staff or placed by the detainee in a designated mail depository, excluding weekends and holidays. 

Rejection of Mail 

Incoming and outgoing mail may be rejected to protect the security of the institution, to protect 
the public, or to deter criminal activity. Both the sender and addressee will receive a written 
notice, with an explanation and the signature of the authorizing official, when mail is confiscated 
or withheld (in whole or part). Detainees shall receive a receipt for the confiscated item(s). 

Postage Allowance 

Indigent detainees will be permitted to mail at least five (5) pieces of special correspondence or 
legal mail, and three (3) pieces of general correspondence each week at government expense. 



  

The facility will generally not limit the amount of correspondence detainees may send at their 
own expense. 

Writing Supplies 

The facility shall supply writing paper, writing implements, and envelopes at no cost to the 
detainees. 

Facsimile (Fax) Communications 

If timely communication is not possible through the mail, the facility administrator may allow 
for some communication with a detainee’s legal representatives by fax machine. 

CLASSIFICATION SYSTEM 
ICE Performance Based National Detention Standard 5 

All facilities shall ensure that detainees are housed according to their classification level. “Level 
1” classification may include detainees with minor criminal records and nonviolent felonies, but 
may not include detainees with a felony conviction that included an act of physical violence, or 
an aggravated felony conviction. Level 1 Detainees may not be housed with Level 3 Detainees. 
“Level 2” classification may not include detainees whose most recent conviction was for any 
offense in the highest severity category, including assaulting any person or threatening bodily 
harm, and may not include detainees with a history of violent assaults, whether convicted or not. 
Under no circumstances will a Level 2 detainee with a history of assaultive or combative 
behavior be placed in a Level 1 housing unit. “Level 3” classification detainees are considered 
high-risk, requiring medium to maximum-security housing. All facilities shall have procedures 
by which new arrivals can appeal their classification level. The Detainee Handbook shall include 
an explanation of the classification levels and the procedures by which detainees may appeal 
their classification. 

GRIEVANCE SYSTEM 
ICE Performance Based National Detention Standard 35  

Each facility must develop standard operating procedures that address detainee grievances, 
including emergency and medical grievances, and must guarantee against any retaliation. An 
informal procedure must be in place for a detainee to present orally his or her concern to any 
staff member at any time. Each facility must make provisions to provide translation assistance 
when requested by a detainee. Illiterate, disabled, or non–English speaking detainees should be 
given the opportunity to receive assistance when filing both informal and formal grievances. A 
detainee may bypass or terminate the informal grievance process at any time and submit a formal 
written grievance to the grievance officer or committee, and may seek assistance from another 
detainee, facility staff, family member or legal representative. A detainee always has the right to 
file a formal grievance. All facilities shall provide detainees at least one level of appeal, and 
ensure that detainees receive written decisions about their appeal within reasonable and specified 
time limits. In the case of medical grievances, each facility shall establish procedures for appeal 
of a denial by medical personnel. An additional level of appeal by medical personnel shall be 
available to the detainee. All appeals of formal medical grievances and responses shall be 
reported to ICE/DRO.  

 

 



  

STAFF-DETAINEE COMMUNICATION 
ICE Performance Based National Detention Standard 16 

Procedures must be in place to allow for formal and informal contact between detainees and ICE 
staff and to permit detainees to make written requests to ICE staff and receive an answer within 
72 hours (for SPCs and CDFs), or three business days (for ISGAs). ICE/DRO supervisory staff 
shall conduct unannounced (unscheduled) visits to facility living and activity areas on a regular 
basis, including housing units, food service areas, recreation areas, and special management 
units. The purpose of these visits is to encourage informal communication between staff and 
detainees and to unofficially observe detainee living and working conditions. ICE officials must 
also conduct weekly visits according to a written schedule to address detainee concerns and 
monitor living conditions. All detainees shall have the opportunity to submit written questions, 
requests, or concerns to ICE staff. Authorized facility personnel shall deliver detainee requests to 
ICE staff without reading, altering, or delay. The Detainee Handbook must outline procedures 
for submitting questions and concerns to ICE staff, including the availability of assistance for 
preparing the request. Facilities must also allow detainees to place written correspondence in a 
secure drop box to which only ICE officials have access and must post the DHS Office of 
Inspector General’s (OIG) informational hotline poster, which highlights how to contact the OIG 
from the facility.  

DETAINEE HANDBOOK 
ICE Performance Based National Detention Standard 34 

Facilities must distribute the ICE National Detainee Handbook and a local written supplement to 
each detainee upon their admission to any facility. The Detainee Handbook serves as an 
overview of detention policies, rules, and procedures in effect at the facility. Handbooks, 
including the local supplement, will be available in English, Spanish, and any other languages 
spoken by significant numbers of detainees as the facility. Handbooks should also be distributed 
to staff that have contact with detainees. Handbooks must list detainee rights and responsibilities, 
prohibited actions, disciplinary procedures and sanctions, law library access, telephone access, 
availability of legal rights presentations, as well as how to contact ICE. Handbooks must include 
grievance and appeal procedures. 

TRANSFER OF DETAINEES 
ICE Performance Based National Detention Standard 41 

A. Transfer Decision and Notification 

In deciding whether to transfer a detainee from one facility to another, ICE will consider whether 
a detainee is represented before the immigration court. If so, ICE will consider whether the 
attorney is located near the facility and where immigration court proceedings are taking place. 
ICE will also consider operational needs such as overcrowding and medical health, change of 
venue, recreation, and security. If the detainee has an attorney, ICE shall notify the attorney 
within 24 hours of the detainee arriving at the new facility. The notification will include the 
reason for the transfer and the name, location, and telephone number of the receiving facility. 
ICE may delay notification to the detainee’s attorney only for special security concerns. 
Detainees will be notified of the transfer immediately prior to the transfer, and will be told that 
they are being moved to another facility, not removed. Detainees must be told in a manner they 
understand. Detainees must also be given in writing the name, address, and phone number of the 
facility to which they are being transferred. ICE must inform detainees that it is their 



  

responsibility to notify family members of the transfer. Transfers are never allowed for 
retaliatory purposes.  

B. Medical Procedures and Information Required for Transfer 

The facility health care provider will be given sufficient advance notice prior to the transfer in 
order to accommodate any medical needs of the detainee. The sending facility’s medical staff 
will prepare a transfer summary to accompany the detainee. The medical provider must ensure 
that all client medical records and at least seven days of medication (15 days for tuberculosis 
(TB) medication) accompany the detainee (See PBNDS Standard 22, Medical Care, § V.S. 
Continuity of Care). Non-medical staff must understand that medical information is on a need-to-
know basis and must protect the privacy of the detainee’s medical information to the greatest 
extent possible. (See PBNDS Standard 22, Medical Care § U.4. Confidentiality and Release of 
Medical Records). Transporting officers will be given instructions and medications for the 
detainee’s care during transit. 

C. Property 

Detainees should be given the following materials to keep in their possession during transfer 
(unless these items pose a security risk): all legal materials, cash, small valuables, address books, 
correspondence, dentures, prescription glasses, small religious items, photos, and similar small 
property.  If the receiving facility will not accept larger or excess items, the detainee may have 
them shipped to an address of their choosing. If the detainee cannot afford postage, the sending 
facility will pay for shipping. If there is no address to ship the large items to then the sending 
facility must store the property.   

D. Phone Calls 

After notification of transfer, detainees are normally not allowed to make or receive phone calls 
until reaching the new facility. Indigent detainees will be permitted to make one domestic phone 
call at government expense upon arrival at the final destination. Non-indigent detainees shall 
have access to make phone calls at their own expense in accordance with the Telephone Access 
Detention Standard. 

E. Food and Water During Transfer 

Food and water will be provided during any transfer. Food for any transfer that is longer than six 
hours will be provided in accordance with the “Meals” section of the PBNDS Standard 3 
“Transportation (By Land).” If the transfer occurs during a scheduled meal, the detainee shall be 
provided with that meal during the transfer. 

MEDICAL CARE AND HUNGER STRIKES  
ICE Performance Based National Detention Standard 22 & 21 

A. General Access to Health Care 

Facilities must provide each detainee with an initial medical, mental health, and dental screening. 
There also must be a health appraisal, including a physical examination, within 14 days of arrival 
at the facility. Facilities must have a designated administrative health authority, which must 
provide the detainee population with medical screenings, primary medical care, and emergency 
care, specialized health care, mental health care, and hospitalization within the local community. 
There must be a physician, dentist, and mental health professional on call and available 24 hours 



  

a day. If language difficulties prevent the health care provider/officer from communicating with 
the detainee, the officer must obtain translation assistance. Each facility is required to have a 
procedure for “sick call,” where medical personnel respond to detainees’ requests for medical 
services. All sick call requests must be received and responded to by medical personnel within 
48 hours of the detainee request.  

B. Dental Treatment 

An initial dental screening exam must be performed within 14 days of the detainee’s arrival. 
Detainees should be provided with emergency dental treatment, which includes procedures 
directed toward the immediate relief of pain, trauma, and acute oral infection. Routine dental 
treatment may be provided for detainees in long-term detention (detained for over six months). 

C. Privacy and Consent 

Medical treatments should generally not be administered against a detainee’s will. Facilities must 
obtain documented informed consent from detainees. If a detainee refuses treatment and the 
clinical medical authority determines that the treatment is necessary, ICE/DRO shall be 
consulted to determine whether involuntary treatment shall be pursued. All medical providers 
shall maintain confidentiality of detainees’ medical information in accordance with established 
guidelines and applicable laws. Copies of health records may be released to the detainee or to 
any person designated by the detainee with written authorization from the detainee. 

D. Hunger Strikes (Hunger Strikes: Standard 21) 

Staff shall consider any detainee observed to have not eaten for 72 hours to be on a hunger strike, 
and shall refer him or her to the clinical medical authority for evaluation and management. 
Medical personnel shall isolate the detainee in a single-occupancy observation room when 
medically advisable, taking into consideration the detainee’s mental health needs. If measuring 
food and liquid intake/output becomes necessary, medical personnel may place the detainee in 
the Special Management Unit or in a locked hospital room. The detainee may remain in the 
Special Management Unit, based on the detainee's medical condition, until medical personnel 
determine that a move is advisable. The facility administrator shall immediately report the 
hunger strike to the respective ICE/DRO Field Office Director, who shall follow standard policy 
for reporting significant incidents to headquarters. A hunger striker’s mental and vital signs will 
be monitored at least once every 24 hours. All examinations, treatment, and other medical 
procedures require informed consent and facilities should make every effort to obtain informed 
consent from detainees for treatment. Involuntary treatment will only be given if detainees’ life 
or health is at risk. Facilities should do everything within their means to monitor and protect the 
health and welfare of detainees on hunger strike. After a hunger strike, the detainee must receive 
appropriate medical and mental health follow-up care. 
 

E. Bloodborne Pathogens/HIV 

Detainees exhibiting signs of HIV infection should not be separated from general population 
unless medically required. HIV-positive diagnosis must be reported to government bodies 
according to state and federal requirements and detainees should be hospitalized for treatment. 
Facilities must ensure the highest degree of confidentially regarding HIV status and medical 
condition. A detainee may request an HIV test at any time during detention. Detainees must 
receive medical treatment any time they are exposed to potentially infectious bodily fluids from 
any incident with another detainee, whether or not the other detainee is found to be infectious. 



  

F. Special Needs/Individualized Care 

An appropriate physician will develop a plan of care, and consult with any detainee who needs 
close medical supervision, including chronic or convalescent care. This plan must be reviewed 
periodically and facility staff members should consult with the responsible physician regarding 
detainee housing and program assignments. 

Detainees shall have access to age and gender appropriate examinations. Female detainees shall 
have access to pregnancy testing and pregnancy management services, including prenatal care 
and postpartum follow-up. 

G. Involuntary Use of Psychotropic Medicine 

Involuntary administration of psychotropic medications to detainees shall comply with 
established guidelines and applicable laws and shall only be performed pursuant to the specific, 
written and detailed authorization of a physician. 

RECREATION 
ICE Performance Based National Detention Standard 29 

A. Requirements 

Detainees should be placed in facilities that provide outdoor recreation. If the facility does not 
have an outdoor area, a large recreation room with exercise equipment and access to sunlight will 
be provided. A facility lacking any recreation area may only be used in exceptional 
circumstances to provide short-term housing for detainees. If outdoor recreation is not available, 
a detainee will be eligible for a voluntary transfer to a facility providing outdoor recreation after 
six months. If neither indoor nor outdoor recreation is available, a detainee will be eligible for a 
voluntary transfer to a facility providing recreation after 45 days. 

B. Schedule 

Each detainee shall have access to outdoor or indoor recreation for at least one hour daily. In 
SPCs and CDFs, detainees will have access to outdoor recreation every day, including weekends. 
Detainees may not be forced to miss basic law library privileges for recreation privileges. 
Detainees in segregation for either administrative or disciplinary purposes must receive 
recreation, outside their cell, separate from the general population for one hour each day, at least 
five days a week. Detainees in segregation can only be denied access to recreation after written 
authorization from the facility administrator that they pose an unreasonable risk, even when 
recreating alone. A detainee in Disciplinary Segregation may temporarily lose recreation 
privileges upon a disciplinary panel’s written determination that he or she poses an unreasonable 
risk to the facility, himself or herself, or others. 

 

RELIGIOUS PRACTICES 
ICE Performance Based National Detention Standard 30  

Detainees are to be provided reasonable opportunities to participate in religious practices that are 
deemed essential by their faith. Religious headwear is permitted in SPCs and CDFs, including 
kufis, yarmulkes, turbans, crowns, headbands, and headscarves. Detainees shall have access to 
personal religious property; religious property includes but is not limited to prayer beads, 
rosaries, oils, prayer rugs, phylacteries, medicine pouches, and religious medallions. Each 



  

facility will accommodate religious and dietary requirements of detainees within reason, 
including fasting, restricted diets, modified menus, and providing meals at unusual hours.  

VOLUNTARY WORK PROGRAM 
Operations Manual ICE National Performance Based Detention Standard 33 

Every facility with a work program will provide detainees who are physically and mentally able 
to work the opportunity to work and earn money. Work assignments will depend on the 
detainee’s classification level. Level 3 detainees will not be given work opportunities outside 
their housing/living units, and no ICE detainees, including Level 1 and 2 detainees may work 
outside the secured perimeter of the facility. Detainees in SPCs and CDFs will not be permitted 
to work more than eight hours a day, 40 hours a week. Work assignments are voluntary.  
Detainees may be removed from work programs for unsatisfactory performance, disruptive 
behavior, infractions of rules, or physical inability to perform the job.  

 

DISCIPLINARY SYSTEM 
ICE Performance Based National Detention Standard 19 

A. Guidelines 

The Detainee Handbook, in English, Spanish, and any other language as required, shall provide 
notice of the disciplinary process, prohibited acts, sanctions imposed for violating the rules, 
discipline severity scale, and the procedure for appealing disciplinary findings. The Detainee 
Handbook must provide notice of the right to protection from personal abuse, corporal 
punishment, or excessive use of force, and the right to pursue a grievance. Disciplinary action 
may not be capricious, retaliatory, or discriminatory. A facility disciplinary system cannot allow 
for corporal punishment, deviation from normal food, or deprivation of: clothing, bedding, 
personal hygiene products, physical exercise, access to legal and family visitation, telephone 
access, correspondence, or access to law libraries. Punishments range from the withholding of 
privilege(s) to segregation. Time in segregation, or of withholding privileges after a hearing, will 
generally not exceed 60 days per violation. The facility shall not hold a detainee accountable for 
his or her conduct if a medical authority finds him or her to be mentally incompetent. 

B. Incident Reports and Investigations 

Officers who witness a prohibited act or have reason to suspect that one has been committed 
shall prepare and submit a detailed incident report. Only in SPCs and CDFs can a minor 
transgression be settled informally, without a report and by mutual consent. All incident reports 
must be investigated within 24 hours of the incident. The investigating officer shall have 
supervisory rank and shall have had no involvement in the incident, either as a witness or as an 
officer. All facilities must have a disciplinary panel to make decisions about detainee incident 
reports.  Only the disciplinary panel can place a detainee in disciplinary segregation. Detainees 
have the right to: a disciplinary panel hearing, remain silent at any stage of the disciplinary 
process, attend the entire hearing or waive the right to appear at the hearing, present statements 
and evidence on his/her own behalf, and appeal the committee’s decision through the detainee 
appeal process. At SPCs and CDFs the detainee has the right to request that a staff representative 
assist in helping prepare a defense. Staff representation should be provided automatically to 
detainees who are illiterate, who have limited English language skills, or who are in segregation.   



  

SPECIAL MANAGEMENT UNITS 
ICE Performance Based National Detention Standard 15 

A. Administrative Segregation 

A detainee in administrative segregation must have the same general privileges as the detainees 
in general population: for example, legal and family visitation, access to telephones, legal rights 
presentations, access to the library, recreation, etc.  Administrative segregation is non-punitive 
and is used to ensure the safety of detainees or others, to protect property or to ensure the good 
order of the facility. This includes those detainees who require separation for medical reasons, 
those awaiting a disciplinary hearing, and “holdovers,” who are en-route to another facility.   

B. Disciplinary Segregation 

A detainee may only be placed in disciplinary segregation after receiving the full formal 
disciplinary process. A detainee in disciplinary segregation should have access to recreation, 
personal hygiene material (including access to shave and shower at least three times a week), law 
library, rights presentations, telephone access, correspondence and legal and family visitation. 
Telephone access for detainees in disciplinary segregation may be limited to calls regarding legal 
matters, calls to consulates, and family emergencies. Legal visitation may not be denied. 

SEARCHES OF DETAINEES 
ICE Performance Based National Detention Standard 13 

 A.  Search of Detainee Housing and Work Areas 

Staff may routinely search the detainee housing and working areas without notice. However, 
staff must keep written documentation of all searches and provide the detainee with a receipt for 
any property that is taken during a housing search. 

 B.  Body Searches of Detainees 

Staff may conduct a pat search, which does not require the detainee to remove clothing, on a 
routine or random basis. Staff shall not conduct routine strip searches. Strip searches, which are a 
visual inspection of all body surfaces that requires the removal of clothing, can only be 
conducted if there is reasonable suspicion that contraband may be concealed on the person. 
Reasonable suspicion is more than a staff person’s hunch. During a strip search, the inspector 
should refrain from touching the detainee, and searches shall be made in a manner designed to 
assure as much privacy as possible. Only an inspector of the same gender as the detainee can 
conduct a strip search, unless there is an emergency. In emergency cases requiring opposite 
gender inspectors there must be two staff members present. Body cavity searches are only 
allowed under reasonable suspicion. Body cavity searches must be conducted by medical 
personnel and can only be conducted by a person of the same gender. More intrusive procedures 
using major medical instruments can only be conducted for medical reasons with detainee’s 
consent. Body cavity searches using more than fingers or simple instruments are not allowed. For 
both strip searches and body cavity searches, staff must first attempt a less intrusive search. 

 C.  “Dry Cell” Status  

Facility administrators may call for a detainee to be placed in a room or cell for close 
observation, called a “dry cell,” if there is reasonable suspicion that the detainee ingested or 
concealed contraband. Detainees shall be advised of the reasons for being placed in dry cell and 



  

informed of how to request necessary items. Detainees in dry cell must be provided access to 
water, telephone, legal materials, personal mail, and hygiene products. The detainee must be 
served regular meals and cannot be given laxatives, other than natural ones such as coffee or 
prune juice. A person of the same gender must conduct observation, and medical staff must 
monitor the detainee’s medical and mental health status. The Administrative Segregation review 
official must review the status of a detainee under close observation for as long as three days. 
Keeping a detainee in dry cell for over seven days requires prior approval by the facility 
administrator and medical staff. 

SEXUAL ABUSE AND ASSAULT PREVENTION AND INTERVENTIO N 
ICE Performance Based National Detention Standard 14 

The United States has a zero tolerance standard regarding rape and sexual assault in any and all 
detention facilities. Anyone committing sexual abuse or assault against a detainee can face 
criminal sanctions. ICE/DRO takes any allegations of sexual misconduct, abuse, and assault very 
seriously, and expects all facilities to do the same. Sexual conduct between staff and detainees, 
regardless of whether the conduct is consensual, is never allowed. Detainees must receive 
information about the facilities Sexual Abuse and Assault Prevention and Intervention Program 
during orientation and in their Detainee Handbook. Any person who reports sexual abuse must 
be taken seriously, responded to non-judgmentally, and immediately offered protection from the 
person who committed the sexual abuse or assault. Victims of sexual assault should be 
transferred to receive medical care at a community medical facility. Victims must receive a 
medical evaluation, infectious disease testing if necessary, and evaluation and counseling by a 
mental health professional. Retaliation against any person who reports sexual abuse or assault is 
prohibited. All records related to incidents of sexual abuse or assault must remain confidential 
and staff must be particularly vigilant to only release information for legitimate need-to-know 
reasons. 
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Attachment A 

List of Legal Reference Materials for Detention Facilities 

1. Constitution of the United States of America: Analysis and Interpretation. 
Prepared by the Congressional Research Service Library of Congress.  1996.  
One hardbound volume and 2004 supplement. 
Updated: Supplements and revised editions are published irregularly. 

2. United States Code, Title 8, Aliens and Nationality. 
Title 8 is in six volumes. 
Updated: Annual pocket parts usually come out in March 

3. Code of Federal Regulations, Title 8, Aliens and Nationality. 
One paperback volume. 
Updated: Published annually 

4. Bender’s Immigration and Nationality Act Service. 
One loose-leaf volume. 
Updated: Quarterly  

5. Bender’s INS Regulation Service. 
Two loose-leaf volumes. 
Updated: Monthly 
  

6. Administrative Decisions Under Immigration & Nationality Laws.  Board of Immigration Appeals 
(BIA) decisions consisting of 23 bound volumes and loose-leaf Interim decisions. 

  Note:  Precedent decisions are available at: 
http://www.usdoj.gov/eoir/vll/intdec/lib_indecitnet.html 

  
7. Immigration Law and Defense, by the National Lawyers Guild. 

Third edition, Includes INS and EOIR Forms. 
Two loose-leaf volumes. 
Updated:  Annual subscription 
  

8. Immigration Law and Crimes, by the National Immigration Project of the National 
National Lawyers Guild. 
One loose-leaf volume. 
Order from:  Thomson West 
Updated:  Annual subscription 
  

9. Guide for Immigration Advocates. 
One loose-leaf volume.   
Updated:  Published irregularly 

10. Country Reports on Human Practices.  Submitted by the Department of State to the Committee on 
Foreign Affairs of the U.S. House of Representatives and the Committee on Foreign Relations of 
the U.S. Senate.   
Two paperbound volumes.  
Updated:  Published annually in February 
Note: available electronically at: www.state.gov/g/drl/rls/hrrpt/ 
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11. Human Rights Watch – World Report.   

One bound volume. 
Updated:  Annually 
  

12. UNHCR Handbook on Procedures and Criteria for Determining Refugee Status. 
One bound pamphlet.   
Download 61-page pamphlet from http://www.unhcr.org  
Updated:  Irregularly 
  

13. Considerations for Asylum Officers Adjudicating Asylum Claims From Women.   
Immigration and Naturalization Service Memorandum dated May 26, 1995.   
  

14. Affirmative Asylum Procedures Manual 
161-Page Manual 
Updated:  Irregularly 
  

15. AILA’s Asylum Primer, 4th Edition. 
One Soft bound volume.   
Updated: Irregularly 

16. Rights of Prisoners.  3rd Edition by Michael B. Mushlin 
Three volumes, published 2003 
Updated:  Annual pocket parts 

17. Federal Habeas Corpus, Practice & Procedure.  5th Edition  
Two volumes hardbound 2005 with current supplement 
Updated:  Annual pocket parts 

18. Federal Civil Judicial Procedure and Rules.   
  Paperback volume. 

Updated:  Re-issued annually, usually in March 

19. United States Code, Title 28.  Rules  Appellate procedure pamphlets I + II. 
Only the two softbound volumes contain the U.S. Court of Appeals Rules. 
Updated:  Annually, usually in June 

20. Federal Criminal Code and Rules.   
  Paperback volume. 

Updated:  Published annually, usually in March 

21. Criminal Procedure (Hornbook).  By LaFave, Israel, and King 
One volume, 2004 
Updated:  Published irregularly 

22. Legal Research in a Nutshell.  9th edition by Cohen and Olson 
  Paperback volume, published 2007. 

Updated:  Published irregularly 

23. Legal Research, Writing, & Analysis by Murray and DeSanctis 
One Volume, 2005. 
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Updated:  Published irregularly 

24. Black’s Law Dictionary.  latest standard edition, 2007 8th Edition 
  One hardbound volume.   

Updated:  Published irregularly 

25. Mexican Legal Dictionary and Desk Reference by Jorge Vargas. 
  One Volume, 2003 

Updated:  Published irregularly 

26. Directory of Nonprofit Agencies that Assist Persons in Immigration Matters. 
Bound booklet, last issued in 1997. 
Updated:  Irregularly 

27. Other Translation Dictionaries Depending on the Most Common Languages Spoken by the Detainee 
Population. 

28. Detainee Handbook and Detainee Orientation Materials. 

29. Self-Help Materials.  Materials provided by outside organization after clearance by District Counsel. 

30. Telephone books (Yellow pages) for local areas and nearby metropolitan areas where counsel may 
be located. 
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Alternatives to Detention Fact Sheet 
 
 
Congress has specifically authorized funding for community-based detention alternatives.  For FY 
2010, recognizing the need to expand alternative to detention programs nationwide, Congress is expected to 
earmark approximately $64 million dollars for alternatives to detention.1  Congress has specifically urged DHS to 

enroll individuals that cannot be released without supervision into community-based alternative to detention 
programs.2 
 
Alternative to detention pilot programs have proven successful and cost-efficient.  ICE detains hundreds 
of thousands of people who are not legally required to be detained.  In these cases, ICE has the discretion to 
exercise its own judgment on whether a person should be detained, released, or placed into a supervised 
alternative to detention program.  Historically, ICE has not exercised this discretion, resulting in the needless 

detention of hundreds of thousands of people and costing taxpayers billions of dollars.  There are proven 
alternatives.   
 
From 1997 to 2000, a pilot alternative to detention project developed by the Vera Institute of Justice Appearance 
Assistance Project (“Vera”) and funded by Congress showed remarkable results.  Ninety-one percent of the 500 
non-citizens in removal proceedings appeared in court compared to seventy-one percent for non-participants.  The 
rate of compliance with final orders of removal nearly doubled for those in the program.  This overwhelming rate of 
success was the result of supervision in conjunction with the provision of substantial support and assistance 
provide by community-based organizations (CBOs). The Vera project demonstrated that supervised alternative to 

detention programs cost only $12, in contrast to $99 -- the daily cost of detention in 20093.  Today, there are 
alternative to detention models administered by NGOs across the country. These programs also increase efficiency 
in the immigration system by helping to ensure that non-citizens facing deportation have meaningful access to 

counsel, in contrast to individuals in detention, among whom only some 16% have counsel.  However, without 
appropriate funding from Congress and meaningful leadership by ICE, these programs are unable to meet the 
needs of the current detention population. 

 
The participation of community-based organizations is critical to successful alternative to detention 

programs.  A key component to the success of the Vera project was the involvement of community-based 
organizations.  The Vera Project found that a neutral party who does not work for the government is better able to 
gain the trust of the individual facing deportation, which helps ensure compliance and attendance at hearings and 
appearances.  Community-based organizations with strong ties in the immigrant and faith communities are able to 
provide released individuals with opportunities and guidance for leading productive lives in the community.  They 

have experience in helping immigrants understand the legal process, can locate pro bono lawyers and speak the 
same language.  Even if the person is released to family, thus reducing the need for housing or other services, the 
community-based organization can play a critical role in ensuring that the person released understands the 
responsibilities they have to meet regarding their cases.  In instances where the person does not have family ties, 
the community-based organization can locate shelters and faith-based or community programs willing to house and 
assist the individual.   
 

                                                           
1 The Senate FY 2010 DHS appropriations bill, S. 1298, was approved by the full Appropriations Committee on July 9, 2009, but has not been 
voted on by the full Senate.  In its Committee Report, the Senate has recommended $63,913,000 for the alternatives to detention programs. 
2 House Report 111-157, DEPARTMENT OF HOMELAND SECURITY APPROPRIATIONS BILL, 2010, available at: http://www.thomas.gov/cgi-
bin/cpquery/?sel=DOC&&item=&r_n=hr157.111&&&sid=cp111okwwF&&refer=r_n=hr157.111&&&db_id=cp111&&hd_count=& 
3 DHS ICE, Congressional Justification FY 2009, p. 45. 
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ICE should institute supervised release programs similar to the Vera project in which community-based 

organizations assist ICE in identifying and screening individuals for release, with the understanding that released 
individuals must comply with specific conditions (e.g., report periodically to ICE and appear at all future hearings 
and court dates).  Each non-citizen released under supervision would be connected with community-based 
organizations that provide vital services, including pro bono referrals, employment counseling, housing and social 
services – all of which have been proven to be critical in ensuring individuals appear for all future hearings and 
appearances.  Congress, in making past appropriations for detention alternative programs, has specifically referred 
to the need for community-based organization partnership.4   

 
DHS has acknowledged the need for secure release options.  In recent years immigration detention has 
expanded at an unprecedented rate as DHS has escalated its enforcement efforts and Congress has authorized 
funding for more detention beds.  In a public fact sheet issued in 2004, when the current immigration detention 
population was 235,0005, in contrast to the more than 440,000 thousand people who will be detained by the end of 
20096, DHS acknowledged that it had “exceeded its funded bed space level and therefore must apply rigorous 
criteria to determine which apprehended aliens are detained.”  Five years later, we have seen the number of 
people held in detention nearly double.  DHS has recognized that it is simply not viable to detain hundreds of 
thousands of people year after year.  The creation of robust alternatives to detention programs that focus on case 

management through partnerships with community-based organizations will help to reduce the number of 
individuals in detention and ensure that individuals with strong ties to the community are not needlessly separated 
from their families and loved ones. 

                                                           
4 In conference report language for the initial appropriation for alternatives to detention in 2002, Congress emphasized that the funding was to 
be used for “community-based organizations to screen asylum seekers and other INS detainees for community ties, provide them with 
necessary services and help to assure their appearance in court hearings.”  Senate Committee Report language for CJS appropriations. 
5  Immigration-Related Detention: Current Legislative Issues, April 28, 2004 by the Congressional Research Service 
6 Statement of James T. Hayes, Jr., Director, Office of Detention and Removal Operations before the House Appropriations Committee 
Subcommittee on Homeland Security, March 3, 2009 
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Talking Points: Detention System Reform/Alternatives to Detention 
 
 

 Detention tears apart families, is psychologically destructive, and impedes an individual’s ability to 
develop his/her legal case. It should only be used as a last resort.   

 
− Immigrants in detention include asylum-seekers, torture survivors, the mentally ill, victims of human 

trafficking, long-term permanent residents, families, the sick, the elderly, pregnant women, and 
parents of U.S. citizen children. 

 
− Detention separates families, often times depriving a family of their primary bread-winner. Frequent 

and distant transfers make it difficult for spouses to see each other or children to see their parents or 
parents to see their children. In some cases, “contact” visits are not allowed and family members are 
only allowed to see their loved ones via video monitor.  

 
− Even though immigration detention serves a regulatory not punitive function the conditions and 

terms of immigration detention in the U.S. are equivalent to criminal detention in which freedom of 
movement is restricted and detainees are kept in prison-like settings. Only half of immigrants held in 
detention have actual criminal records yet the majority of them are held in jails where non-criminal 
immigrants are mixed with the prison’s criminal population.   

 
− Detention is psychologically damaging. Studies conducted by the bipartisan Commission on 

International Religious Freedom, New York University’s Bellevue Program and Physicians for Human 
Rights have demonstrated that, even in well-run jails, detention itself poses a serious threat to the 
psychological health of the detainees.   

 
− Problems with conditions of detention, including access to proper medical care, are pervasive.  

 
− Detention creates significant impediments to an individual’s ability to develop his/her legal case. 

Communication with the outside world is severely hindered. Often times, detainees have do not have 
the documents they need for identification or evidence purposes at their disposal. Time and resources 
in a law library are limited, at best, and may not be available in the necessary languages.  Placing 
phone calls to obtain documents or making visits to psychologist or medical professionals, assuming 
the detainee is able to track them down, is almost impossible. Frequent transfers enhance the 
difficulty of securing and maintaining competent legal representation. 
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 Full physical detention is not necessary because alternative programs are cost effective and have 
proven to be successful.  

 
− In an effort to justify its reliance upon detention, ICE argues that the wide-spread detention of non-

citizens is a necessary component of enforcing immigration laws. This argument is without merit given 
the availability and effectiveness of alternative to detention programs.  The one size fits all approach 
of detention also runs counter to basic constitutional principles of substantive and procedural due 
process and violates international human rights laws that prohibit the government from arbitrary 
deprivations of liberty.  

 
− The Department of Homeland Security (DHS) should only use detention when absolutely necessary, as 

determined on a case-by-case basis, particularly due to the enormous cost of detaining immigrants. 
DHS should not waste valuable tax payer money by detaining immigrants unnecessarily.  

 
− Alternatives to detention are alternative means of ensuring compliance of non-citizens in immigration 

proceedings.  The United States should institutionalize a preference for release for immigrants in 
detention. For those individuals not eligible for release, alternatives to detention will allow the 
enforcement of immigration laws in a more humane manner than traditional detention.  

 
− Alternatives to detention may involve using shelters rather than detention facilities or releasing 

individuals to the homes of friends or family. These programs could also impose conditions such as 
intensive supervision and case management, telephonic reporting or home visits or, when a higher 
level of restriction is necessary, the use of electronic monitoring bracelets or home detention to 
secure compliance. 

 
− A study conducted in the U.S. by the Vera Institute of Justice, entitled the Appearance Assistance 

Project (hereinafter “Vera Project”), found that alternatives saved the federal government almost 
$4,000 per person and boasted an overall 91% appearance rate of non-citizens at all required 
hearings and a 93% appearance rate for asylum seekers. The Vera Project demonstrated that 
community ties, either previously established or those facilitated by community-based organizations, 
were a necessary component of assuring appearance. 

 
 

 Under US constitutional principles and international human rights law, liberty cannot be restricted 
without due process; therefore, all decisions to restrict individual liberty, whether by full physical 
detention or use of an alternative to detention, should always be made on a case-by-case basis.  

 
− The U.S. Supreme Court has consistently recognized the principle that “[f]reedom from bodily 

restraint has always been at the core of the liberty protected by the Due Process Clause from arbitrary 
governmental action.” Accordingly, “[d]ue process calls for an individualized determination before 
someone is locked away.” (DeMore v. Kim, 538 U.S. 510, 554, (2003) (Souter, J. dissenting)).  

 
− Detention may be justified only when other less restrictive solutions to ensure appearance at hearings 

or compliance with removal orders are not an option, or where the detainee presents a threat to 
others.   

 
− Mandatory detention should be eliminated because the burden should be on the United States 

government, not the people it seeks to detain, to demonstrate the necessity of the restriction level 
the government seeks to utilize on a case-by-case basis.   
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− Participation in an alternative to detention program should not be an added requirement for a person 
to be released from detention if s/he would otherwise be released. Similarly, alternative to detention 
programs should not be imposed upon individuals who were not otherwise detained.   

 
− Enrolling an individual into an alternative to detention program may be justified only when other less 

restrictive solutions to ensure appearance at hearings or compliance with removal orders are not an 
option.  The burden should be on the United States government, not the people whose liberty it seeks 
to restrict, to demonstrate the necessity of the restriction level the government seeks to utilize. 
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Mandatory Detention Fact Sheet 

 
Who is subject to Mandatory Detention? One of the primary causes of the skyrocketing use of 
detention in the U.S. is legislation, enacted in 1996, that established a new procedure called Expedited 
Removal.7  Expedited Removal allows immigration agents to remove arriving immigrants8 who do not 
have proper documentation without a hearing.  Detention is mandated, without any individualized 
determination, for the time it takes to deport the person from the U.S.  This includes the mandatory 
detention of asylum seekers and people claiming to have status in the United States at our borders who 
are detained without bond until they have established a “credible fear” of return to their country or until 
their status is determined.  The law also requires the mandatory detention of virtually any non-citizen 
who is placed in removal proceedings on criminal grounds.  This applies to long-time lawful permanent 
residents (greencard holders) with strong ties to the United States who have been previously convicted 
of a crime, even where the conviction is for a minor offense.  Crimes for which an immigrant is subject 
to mandatory detention include minor misdemeanors, such as shoplifting or petty drug possession, 
including possession of marijuana or drug paraphernalia.  Some immigrants subject to mandatory 
detention were never sentenced to serve a single day in jail as a result of their offense. 
 
Mandatory Detention classifications have exploded with the expansion of the “aggravated 
felony” definition.  The 1996 immigration laws greatly expanded the definition of “aggravated felony.”  
An immigrant convicted of a crime defined as an “aggravated felony” in the immigration code is subject 
to mandatory detention without bond and removal from the United States, without regard to whether 
the person is a flight risk or poses any danger. Under these laws, even misdemeanor crimes as minor as 
shoplifting or crimes where no time was served can be considered “aggravated felonies.”  These 
penalties apply to all non-citizens, including long-time lawful permanent residents.  Moreover, the 
expanded definition applies retroactively, meaning that legal immigrants can be deported for offenses 
they committed decades ago, before such offenses were even deportable crimes.  These laws also bar 
anyone who has been convicted of an aggravated felony from applying for relief.  This expansion denies 
long-term lawful permanent residents who have family, ties to the community, and other strong equities 
any chance to remain in the U.S.   
 
Mandatory Detention undermines longstanding values of judicial and prosecutorial 
discretion and independence. Mandatory detention impedes immigration processing and 
enforcement as it binds the hands of immigration judges and Department of Homeland Security (“DHS”) 
officials, resulting in an inflexible and more costly immigration system. A rational and fair detention 
policy demands that immigration judges from the Executive Office for Immigration Review (EOIR) be 
given discretion to make case-by-case decisions to ensure that DHS detains only those who should be 

                                                           
7 Expedited Removal is a procedure whereby certain individuals deemed to be inadmissible are automatically removed from the U.S. without an 
opportunity to see an immigration judge, unless they are found to have a credible fear of return to their home countries.  See 8 C.F.R. 235.3(b).  
Originally, Expedited Removal was required only at the border, but was expanded in 2004 to include all undocumented immigrants apprehended 
within 14 days of entry and 100 miles of the border in some Border Patrol sectors. It was expanded again in 2006 to include all areas within 100 
miles of U.S. borders, including coastal areas. 
8 An “arriving alien,” defined in 8 C.F.R. 1001.1(q), generally refers to one who applies for admission at a port of entry.  Immigration judges are 
not authorized to redetermine the custody of those classified as Arriving Aliens. See 8 C.F.R. 1003.19(h)(2)(i)(B).  In fact, the immigration 
statute does not require detention of “arriving aliens,” but rather permits their release on parole.  See 8 U.S.C. 1182(d)(5) (authorizing release 
on parole of noncitizens seeking admission).  In practice, however, because the law does not provide immigration judges to review prior 
custody determinations of “arriving aliens”, their detention is essentially mandatory. 
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detained while their immigration proceedings are pending.  Under current mandatory detention policies, 
immigration judges are unable to make individualized assessments of the danger or flight risk of a 
particular immigrant.  Additionally, judges are unable to release immigrants with strong credible claims 
to remain in the U.S., and are unable to consider such factors as the detained person’s rehabilitation, 
service in the military, threat of persecution abroad if deported, or the effect of deportation on U.S. 
family members.  The case-by-case discretion could also allow DHS officials to release deserving 
individuals into pre-hearing alternative to detention programs.   
 
Mandatory detention erodes the right to a fair day in court and violates fundamental due 
process.  At the heart of U.S. jurisprudence is the notion of basic fairness, that a person will have a day 
in court, that the person will receive a fair hearing and have a chance to explain their particular situation 
and make their case.  As a “one size fits all policy,” mandatory detention does not allow for the 
consideration of an individual’s character or circumstances or of the impact of detention on the person’s 
family or community.  Such a policy results in the detention of non-citizens who pose no credible safety 
threat or flight risk at the expense of taxpayers and has grave humanitarian consequences often to the 
detriment of the person’s family and community.   
 
People subject to mandatory detention have limited or no access to legal assistance.  Eighty-
four percent of people held in detention are not represented by counsel. The creation of the Legal 
Orientation Program (LOP) by the EOIR, Department of Justice, is commendable and provides basic legal 
orientation and helps build pro bono networks to represent people.  However, the vast majority of the 
immigration detention system is still not covered.  Even in locations where LOP programs operate, there 
is no guarantee of appointed legal representation for detainees.  Where there are no LOP programs, the 
burden is on detainees to find and pay for their own legal counsel.  Detainees face huge obstacles in 
finding representation because they often speak little or no English, are held in detention centers or jails 
in isolated locations, and have limited access to free or affordable telephone service.  Detainees have an 
extremely limited ability to prove in court that their detention is not appropriate; therefore, the very fact 
that people are held in detention means they have little chance of ever obtaining relief from detention or 
otherwise asserting a meaningful defense.   
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Jailed without Justice: Immigration Detention in the United States 

 
Focus on access to hearings 

 
In 2001, Saluja Thangaraja fled to the United States to escape the brutal beatings and 
torture that she suffered during the Sri Lankan civil war.  She was held in 
immigration detention for more than four and a half years despite being granted 
asylum.  Although she posed no danger to the community and demonstrated a 
commitment to pursuing her asylum claim, Ms. Thangaraja was never given a 
custody hearing during the time she was detained.9  
 

Overall, more than 300,000 men, women and children are detained by US immigration authorities each 
year.i  They include asylum seekers, torture survivors, victims of human trafficking, longtime lawful 
permanent residents, and the parents of US citizen children.  Amnesty International’s findings indicate 
that tens of thousands of people languish in immigration detention in the United States every year without 
ever receiving a court hearing to determine whether their detention is warranted. 
 
The U.S. criminal justice system provides individuals detained and charged with criminal offenses with 
the opportunity to challenge their detention before a court and provides legal counsel for individuals who 
cannot afford to pay themselves.   In contrast, individuals detained on the basis of civil immigration 
violations are not provided with such safeguards.   Many individuals are held in immigration detention 
without access to a custody hearing and have to represent themselves if they cannot afford a lawyer.  The 
vast majority of individuals in immigration detention – 84 percent - do not have a lawyer.   
 
International human rights standards require that detention should only be used in exceptional 
circumstances, must be justified in each individual case and must be subject to judicial review.   
 
Immigrants and asylum seekers apprehended at the border 
 

A 26 year old Chinese woman cried as she told Amnesty International researchers 
that she fled persecution after she and her mother were beaten in their home for 
handing out religious flyers.   She arrived in the U.S. in January of 2008 seeking 
asylum and was detained at the airport before being moved to a county jail. No one 
explained to her why she was being detained.  An ICE Field Office Director decided 

                                                           
9 See Thangaraja v. Gonzales 428 F.3d 870 (9th Cir. 2005); Thangaraja v. Ashcroft 107 Fed.App’x. 815 (9th Cir. 25 Aug. 25, 2004); Pet. 
For Writ of Habeas Corpus, Thangaraja v. Gonzales, No. 05CV1608 (S.D. Cal. Aug. 12, 2005); Stipulated Notices of Dismissal, 
Thangaraja v. Gonzales, No. 05 CV 1608 (S.D. Cal. June 7, 2006)  See also ACLU of Southern California, Press Release, Sri Lankan 
Torture Victim Released After Nearly Five Years, 27 March 2008, available at http://www.aclu-sc.org/releases/view/101728.  
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that she should remain in detention unless a bond of $50,000 was paid.  Neither her 
uncle in the U.S. nor her family in China had sufficient funds to meet the required 
amount. Her attorney told Amnesty International that the immigration judge 
indicated that he did not have the authority to release her from detention or change 
the amount of the bond set.  Family members in the U.S. were finally able to raise the 
money needed to secure her release in December 2008 after she had spent nearly an 
entire year in detention.   

 
Under U.S. law all individuals apprehended at the border “shall be detained” pending deportation 
proceedings.  This includes asylum seekers fleeing persecution who arrive at the U.S. border seeking 
protection and in some instances it also includes lawful permanent residents who left the United States 
and may find themselves barred from re-entry.  An ICE Field Office Director then decides whether they 
will be released from detention and the conditions of any such release (such as the amount of bond to 
be posted or reporting requirements).  Department of Justice regulations specifically state that 
immigration judges do not have jurisdiction to review decisions made by these Field Office Directors 
involving individuals apprehended at the border. In effect, these individuals may remain in detention 
for months and in some cases years without any review by a judicial body. 

 
 
Immigrants and asylum seekers apprehended inside the United States 
 

An immigration judge in New York set a $30,000 bond for a man whose mother is a 
U.S. citizen and who had lived in the U.S. since 1992 maintaining a good employment 
record and without any known criminal charges.  He was unrepresented at the bond 
hearing and waived his right to appeal. 

 
For those apprehended within the United States an ICE Field Office Director makes the initial decision 
regarding whether someone remains in detention or is released.  In these cases, however, individuals may 
ask for a review by an immigration judge.  This review is not automatic – an individual detainee must 
request it.  People who do not have representation or other assistance may not even realize that it's 
possible to make such a request, and so lose one of only a few options for securing release from detention.  

Where reviews do take place, reports indicate that immigration judges are increasingly not releasing 
people on bond or are setting the bond too high.  The minimum bond that may be set is $1500,ii but the 
average immigration bond is $5,941.iii   In New York, the average is $9,831, and in at least eight other 
jurisdictions the average is over $6,000. There is also wide regional variation among immigration courts 
in the use of release of individuals without monetary bond, and even confusion about whether courts 
have jurisdiction to utilize this option, although there is nothing in the Immigration and Nationality Act 
or regulations that would preclude immigration judges from doing so. Immigration courts in Houston, 
Texas released 462 people without monetary bond in 2006, whereas immigration courts in New York 
City and Las Vegas released no one on this basis.iv  

Even if bond is granted and an immigration judge orders an individual to be released, immigration 
authorities have the authority to invoke an "automatic stay," which means that an individual remains in 
detention pending a lengthy administrative review process.  
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Mandatory Detention 
 

Mr. W., a US citizen, was placed in immigration detention in Florence, Arizona.  
According to the Florence Immigrant and Refugee Rights Project, he was born in 
Minnesota and had never left the United States in his life. Because he was detained, 
he did not have access to his birth certificate, and was working in the prison kitchen 
for a dollar a day to earn the thirty dollars it would cost to order a copy of his birth 
certificate. Mr. W. was finally released after being detained for over a month.  

 
Immigrants–including those who have lived in the US for most of their lives - can be deported for 
certain crimes, including minor, non-violent crimes (such as receiving stolen property) committed years 
ago.  These individuals are subjected to mandatory detention when they are placed in deportation 
proceedings and do not receive any form of custody review to determine whether they pose a danger or a 
flight risk that would justify their detention pending deportation proceedings.    
 
It is believed that thousands of individuals are subject to mandatory detention every year.v The 
categories of crimes that trigger mandatory detention are broad and difficult to define.   U.S. citizens and 
long-time permanent residents have been incorrectly subject to mandatory detention, and have spent 
months or years behind bars before being able to prove they are not deportable. According to AIUSA’s 
research, at least 117 people have been held in mandatory detention for crimes that were ultimately 
determined not to be deportable offenses. vi  In 2007 alone, legal service providers identified 322 
individuals in detention with potential claims for U.S. citizenship.vii   
 
The US mandatory detention system amounts to arbitrary detention and violates international law, which 
requires that detention be justified in each individual case and be subject to judicial review.  
 
Key Recommendation 
 

The US Congress should pass legislation to ensure that all immigrants and asylum seekers have access to 
an individualized hearing before a judicial body on the lawfulness, necessity, and appropriateness of 
detention. Measures must be immediately taken to ensure that the discretion currently exercised by 
individual immigration officers to detain immigrants be subject to formal judicial review. 

 
 
                                                           
i US Department of Homeland Security Annual Report, Immigration Enforcement Actions:  2007, December 2008.  
ii INA § 236(a)(2)(A). 
iii Data provided by Andrew R. Strait, Esq., Acting Coordinator/Policy Analyst, National Community Outreach Program, Office of Policy, US Immigration and 
Customs Enforcement, 16 January 2009. 
iv Data provided to Amnesty International by the US Department of Justice, Executive Office for Immigration Review, 26 June 2008.  
v The exact number is not known as the DHS does not publish this data. Immigration and Customs Enforcement did not respond to a request from Amnesty 
International to provide this data. 
vi A full list of cases is on file with Amnesty International. This number does not capture all of the individuals who are incorrectly subject to mandatory 
detention, and is therefore an underestimate.  In order to identify cases Amnesty International researchers reviewed decisions from the past 10 years in 
which the circuit courts, district courts and BIA reversed an immigration judge's finding that an individual was an aggravated felon, and therefore subject to 
mandatory detention.  This number does not account for individuals who were unable to secure representation to pursue an appeal before the circuit courts 
and/or the BIA.  It also does not include incorrect findings of “crimes involving moral turpitude,” firearms offenses, controlled substances offenses, or other 
miscellaneous crimes triggering mandatory detention.  Finally, it does not capture instances in which an immigration judge terminated removal proceedings 
because the government could not demonstrate the person was deportable. 
vii See Nina Siulc, Zhifen Cheng, Arnold Son, and Olga Byrne, Improving Efficiency and Promoting Justice in the Immigration System: Lessons from the Legal 

Orientation Program, Report Summary, Vera Institute of Justice, May 2008, page 1. 

 


