
INDEFINITE DETENTION: The ‘Black Hole’ of Injustice

A 26-year-old Palestinian, Salim Y. was born in Gaza and lived there until the age of 10, when his family moved to Libya. Mr. Y lived in a refugee camp in Libya for 14 years, then flew to England, where he stowed away on a ship bound for Canada and then the United States. Upon reaching the United States, he was placed in the Elizabeth Detention Center in New Jersey. He appeared without a lawyer before an Immigration Judge, who denied him asylum in January 2001. Mr. Y. had been in INS detention for 1 year following his final order of removal when a detention lawyer determined that removal probably would be impossible in his case, especially since he was an Arab Muslim lacking documents.  Mr. Y sought his release on an Order of Supervision, and in the spring of 2002, when that avenue failed, pro bono counsel filed a habeas corpus petition on his behalf, seeking his release until the government locates a country that is willing to accept him.
 

As of March 2005, when the most recent DHS statistics were available, DHS was holding approximately 1,200 individuals in detention after they had been ordered deported. Like Salim Y., many of these individuals cannot be easily repatriated, for reasons that include lack of proper documentation

Indefinite detention is unconstitutional under the laws of the United States.

· Under the U.S. Supreme Court decisions Zadvydas v. Davis, 533 U.S. 678 (2001) and Clark v. Martinez, 125 S.Ct. 716 (2005) indefinite, potentially permanent civil detention is unconstitutional because “the Due Process Clause applies to all ‘persons’ within the United States, including aliens, whether their presence here is lawful, unlawful, temporary, or permanent.”
.  

· The Supreme Court further states that “freedom from imprisonment—from government custody, detention or other forms of physical restraint—lies at the heart of the liberty that [the Fifth Amendment’s Due Process] Clause protects.”

Indefinite detention creates a ‘legal limbo’ for hundreds of immigrant detainees and their families.

· Immigrants indefinitely detained are left uncertain of their status, their rights and their futures.  Indefinite detention also subjects the families of detained immigrants to the agony of not knowing when their loved one will be released or removed.

· Detention, without a release date in one’s future, further exacerbates existing mental health problems and re-traumatizes individuals who have been subjected to torture in their home countries. 

· Immigrants who cannot be repatriated to their home countries because ICE cannot remove them are unjustly punished because the U.S. does not have good relations with those countries.   

HR 4437 threatens to overturn Supreme Court precedent by allowing for potentially indefinite and permanent detention of non-citizens who can not be removed without significant procedural safeguards.

· Section 602 would permit the detention of an overly broad class of non-citizens
Section 602 would permit indefinite detention of broad classes of non-citizens who cannot be removed, including: 1) individuals who are deemed “stateless” or where there is no formal government to issue travel documents, 2) any non-citizen convicted of one of a long and expanded list of “aggravated felonies,” which actually includes many less serious and non-violent crimes, 3) non- citizens whose release would pose foreign relations problems, and 4) non-citizens charged with minor immigration violations who, based on secret evidence, are deemed a national security risk. 

· Section 602 restricts procedural safeguards
Section 602 allows for the indefinite and potentially permanent detention of those who have been convicted of certain crimes without providing a review of such designation in front of an Immigration Judge or the Board of Immigration Appeals. Persons who have served their sentences should be released under conditions of supervision designed to ensure their ultimate removal should removal become possible in the future.
 

· Section 602 restricts an immigrant’s rights to habeas relief
Section 602 sorely restricts an immigrant facing indefinite detention the right to a Habeas Corpus by only allowing review in the D.C. Circuit.  This was not the intention of the Supreme Court decision and our country must not hold persons in detention indefinitely without fair review. [image: image1][image: image2][image: image3][image: image4][image: image5][image: image6]
� Catholic Legal Immigration Network, Inc., http://www.cliniclegal.org/content_pind.shtml


� Catholic Legal Immigration Network, Inc., http://www.cliniclegal.org/content_n091305.shtml


� Footnote 33 of AILA analysis of §602 of the ACT, quoting Zadvydas


� Zadvydas at 690.


� ACLU Memo: http://www.aclu.org/natsec/gen/22371leg20051207.html	








