MANDATORY DETENTION POLICY: ISSUES AND SUGGESTIONS 
I.      Expanding “Aggravated Felony” categories expands Mandatory Detention.
The 1996 immigration laws greatly expanded the definition of “aggravated felony.”  An immigrant convicted of a crime defined as an “aggravated felony” in the immigration code is subject to mandatory detention without bond and permanent removal from the United States, without regard to whether the person is a flight risk or poses any danger. Under these laws, even misdemeanor crimes as minor as shoplifting or crimes where no time was served can be considered “aggravated felonies.”  These penalties apply to all non-citizens, including long-time lawful permanent residents.  Moreover, the expanded definition applies retroactively, meaning that legal immigrants can be deported for offenses they committed decades ago, before such offenses were even deportable crimes.  These laws also bar anyone who has been convicted of an aggravated felony from applying for relief.  This expansion denies long-term lawful permanent residents who have family, ties to the community, and other strong equities any chance to remain in the United States. Currently, several bills before Congress threaten to again expand the “aggravated felony” offenses even further.  
II.      Mandatory Detention undermines systemic flexibility and basic fairness. 

M
andatory detention impedes immigration processing and enforcement as it binds the hands of immigration judges and DHS officials, resulting in an inflexible and more costly immigration system. A rational and fair detention policy demands that immigration judges from the Executive Office for Immigration Review (EOIR) be given discretion to make case-by-case decisions to ensure that the Department of Homeland Security (DHS) detains only those who should be detained while their immigration proceedings are pending.  Under current mandatory detention policies, immigration judges are unable to make individualized assessments of the danger or flight risk of a particular immigrant.  Additionally, judges are unable to release immigrants with strong credible claims to remain in the United States, and are unable to consider such factors as the detained person’s rehabilitation, service in the military, threat of persecution abroad if deported, or the effect of deportation on U.S. family members.  The case-by-case discretion could also allow DHS officials to release deserving individuals into pre-hearing alternative to detention programs.  
Mandatory detention takes away a person’s day in court.  At the heart of U.S. jurisprudence is the notion of basic fairness, that a person will have a day in court, that the person will receive a fair hearing and have a chance to explain their particular situation and make their case.  As a “one size fits all policy,”
 mandatory detention does not allow for the consideration of an individual’s character or circumstances or of the impact of detention on the person’s family or community.  Such a policy results in the detention of non-citizens who pose no credible safety threat or flight risk at the expense of taxpayers and has grave humanitarian consequences often to the detriment of the person’s family and community.  


People in detention have limited or no access to legal assistance.  Many detainees still have no access to legal counsel. The creation of the Legal Orientation Program (LOP) by the EOIR, Department of Justice, is commendable and provides basic legal orientation and helps build pro bono networks to represent people.  While the appropriations for the LOP was doubled during the 2006 appropriations process, the vast majority of the immigration detention system is still not covered.  According to the EOIR, prior to the recent expansion of LOP, only 20% of immigrants in detention were represented by counsel.  Even in locations where LOP programs operate, there is no guarantee of appointed legal representation for detainees.  Where there are no LOP programs, the burden is on detainees to find and pay for their own legal counsel.  Detainees face huge obstacles in finding representation because they often speak little or no English, are held in detention centers or jails in isolated locations, and have limited access to free or affordable telephone service.  Detainees have an extremely limited ability to prove in court that their detention is not appropriate. Detention itself means they have little chance of obtaining relief from detention. 
III.  Mandatory Detention undermines fiscal responsibility.

Mandatory Detention interferes with the development of less expensive and more effective alternatives to detention.  Mandatory detention deprives immigration officers of the ability to take advantage of cheaper alternatives to detention.  Because the law requires that the non-citizen be detained, immigration officers are unable to release detainees into alternative programs which could more efficiently and humanely ensure the appearance of non-citizens at their immigration hearings.  Such alternatives include allowing detainees to post bond, use electronic ankle bracelets for monitoring, or participate in DHS’s Intensive Supervision Appearance Program (ISAP).  While Congress allocated $90,000,000 for an increase in detention capacity in 2006, it budgeted only $10,000,000 more for alternatives to detention. Such alternatives, if utilized would decrease costs for taxpayers while reuniting detainees with their families, allowing them to provide for their dependents during their proceedings.  

Mandatory Detention does not allow an immigrant to choose voluntary departure, a process which would often save taxpayers thousands of dollars per individual. Rather than face months of detention separated from their families, many immigrants would rather collect their belongings and return to their home country at their own expense. Allowing individuals who do not pose security risks to participate in voluntary departure saves taxpayers both the expense of detaining an  individual as well as, the expense of their travel back to their country of origin.  Such alternatives are also more humane. 
Immigration Detention capacity is often expanded without a rigorous fiscal analysis: 
Congress appears to be funding detention based upon national security concerns without open and responsible debate about the operation and effectiveness of our current immigration detention system and the interests it serves.  For example, the recently passed Intelligence Reform and Terrorism Prevention Act provides for an additional 40,000 bed spaces over the next 5 years.  The original Senate figure of 0 additional beds grew to 5,000 over 2 years in the House, to the final 40,000 in conference.  While there is a difference between providing for additional beds and appropriating the funds to create this detention space, changes in the detention system must be made with the transparency and public input that Americans deserve.  Congress must ensure the legitimacy of the legislative process – particularly when strong incentives for interest groups to lobby for more detention exist.  Detention is a profit-making industry.  In some cases, prisons charge ICE twice what it costs to hold the detainee.
  Recently, Pinal County borrowed $65 million for the renovation and expansion of its local jail.  It plans to offset this debt with expected funding from the federal government for housing immigration detainees.
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� Currently, the definition of “crime of violence” reads: (a) an offense that has as an element the use, attempted use, or threatened use of physical force against the person or prop�erty of another, or (b) any other offense that is a felony and that, by its nature, involves a substantial risk that physical force against the person or property of another may be used in the course of committing the offense.  H.R. 1279 amends section 16(b) of title 18, United States Code.  
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