PROTECT CITIZENS AND RESIDENTS FROM UNLAWFUL DETENTION ACT
Prepared by Human Rights First and Lutheran Immigration and Refugee Service
Section 1. SHORT TITLE.

Section 2. FINDINGS.
This section makes the following findings: 1) that ICE has mistakenly detained and deported US citizens and lawful permanent residents (LPRs); 2) mistaken identities, bureaucratic mix-ups, and discriminatory attitudes contribute to unconstitutional actions against US citizens, LPRs, and others with legal immigration status; 3) US citizens and LPRs should not be mistakenly or unlawfully detained, deported, or mistreated by government agents; and 4) No one should be subject to government actions that overstep basic protections or constitutional rights. 

Section 3. DEFINITIONS.
This section defines the terms: “Detention”, “Detention Facility”, “Immigration-Related Enforcement Activities” and “Secure Alternatives Programs”.

Section 4. PROTECTIONS AGAINST UNLAWFUL DETENTIONS OF UNITED STATES CITIZENS.

This section outlines steps DHS must undertake to ensure that citizens and legal permanent residents are protected in case they are detained on the basis of a suspected immigration violation during an immigration-related enforcement activity.

(a) Notification: Prior to questioning, ICE officers must advise individuals of the right to be represented at no expense to the Federal Government and that he or she may choose to remain silent and that any statement may be used against him or her in a subsequent removal or criminal proceeding. Any evidence obtained by the government from an individual in violation of these requirements shall be inadmissible in the government’s case in chief in any removal proceeding.
(b) Access to Counsel: An individual who is detained during an immigration-related enforcement activity may be represented by legal counsel at anytime. This includes during interviews, processing appointments, booking or intake questions, hearings, and any procedure which may result in a conclusion that the individual will be detained or removed from the US (amends INA §236 to reflect this requirement).  At the time of detention of an individual for an immigration violation, ICE officers shall provide the individual with a list of free or low cost legal service organizations near the location of arrest. The official shall certify on the Notice to Appear that such a list was provided to the individual. 
(c) Notice and Charges: Within 48 hours of detention, DHS must file the Notice to Appear (NTA) or other relevant charging document with the closest immigration court to where the individual was apprehended (amends INA § 236 to reflect this requirement). Requires DHS to grant a custody determination hearing (for an individual held more than 48 hours) within 72 hours of detention, unless waived within 7 days by an individual who enters into a written agreement with DHS to waive the requirement and is eligible for immigration benefits or demonstrates eligibility for a defense against removal (amends INA § 236 to reflect this requirement).
(d) Issuance of Detainers: DHS officials shall not issue a detainer in any context unless the official attests under oath that it has confirmed through lawfully obtained evidence that the individual who is the subject of the detainer is not a US citizen and the information collected regarding the individual’s alienage on the detainer is correct. The DHS officer shall serve each detainer issued on the individual who is the subject of the detainer. The Secretary of Homeland Security shall issue regulations requiring DHS officials to confirm an individual’s alienage before issuing a detainer by confirming the individual’s name, date of birth, fingerprints or other identifying information solely by information obtained lawfully.
(e) Access to Telephones: Requires DHS officials to provide individuals with free access to a phone for a telephone call no later than 6 hours after the individual’s detention. DHS shall provide individuals access to a telephone to make free calls to his/her consulate, designated free legal service providers and nongovernmental organizations or legal representatives who are representing the individual pro bono, ICE offices, Immigration Courts, the BIA, the DHS Office of the Inspector General, the DHS Office for Civil Rights and Civil Liberties, and Federal and State courts where they detainee is or may become involved in a legal proceeding. Confidential calls shall be provided to detainees who are subject to expedited removal and or who are experiencing personal or family emergencies, including the need to arrange care for dependents. Detainees shall be provided access to make additional confidential calls at no expense to the government. 
(f) Protection of Community-Based Organizations, Faith-Based Organizations, and Other Institutions: Requires the Secretary of Homeland Security to issue regulations requiring DHS officials to prohibit the apprehension of persons on the premises or in the immediate vicinity of child car providers, schools, legal service providers, federal or state courts and administrative proceedings, funeral homes, cemeteries, colleges, universities, community colleges, victims services agencies, social service agencies, hospitals and emergency care centers, health care clinics, and places of worship. Such regulations shall require DHS officials tightly control investigative operations at the above places. 
(g) Transfer of Detainees: Requires the DHS Secretary to issue regulations on procedures governing the transfer of detained individuals that would give substantial weight to: access to legal representation; detainees residence prior to apprehension; location of family members; stage of any legal proceedings involving the detainee including federal, state or administrative proceedings, the proximity of transferee facility to the venue of any proceedings; detainee health and medical fitness; and whether the detainee has a pending USCIS or EOIR application.
DHS officers must provide detainees with at least 72 hours notice in the language spoken by the detainee and to the representative of record before transferring the detainee to another facility unless exigent circumstances dictate an immediate transfer. DHS shall not transfer any detainees until he or she has received any custody hearing for which he or she is eligible. 
DHS may not transfer a detainee who has an existing attorney-client relationship to another facility if such transfer will impair the existing client-attorney relationship or the transfer would prejudice the rights of the detainee in any legal proceedings, absent exigent circumstances such as a natural disaster or comparable emergency. 
To protect detainees’ legal rights, the legal precedent in the location of apprehension shall control custody, bond and removal decisions. In cases of ambiguity, Immigration Judges must use the rule of lenity in choosing amongst the laws of the relevant circuits. In cases in which a detainee is transferred, the Secretary is required to make a record of the reasons and circumstances necessitating such transfer, including actions taken to ameliorate any adverse effect on the detainee’s legal rights. Allegations of retaliations will undergo an independent investigation. 
(h) Training: Requires the DHS Secretary in consultation with the DHS Office for Civil Rights and Civil Liberties to provide DHS officers, other federal agencies, and all State and local officers involved in immigration enforcement activities with periodic training on immigration law, civil rights, medical and mental health needs and treatment, due process protections, and humanitarian guidelines under current law, including the right to access immigration legal counsel and the appropriate treatment of vulnerable populations.

Section 5. Basic Protections for Vulnerable Populations.
This section outlines measures DHS should take to identify and protect vulnerable populations. This section sets forth criteria for the release of individuals from detention.  This section establishes secure alternatives programs that ensure appearances at immigration proceedings once they are released from physical detention. 
(a) Protection of Vulnerable Populations: Requires DHS screen each detainee within 72 hours of the commencement of an immigration-related enforcement activity to determine if the individual belongs to a vulnerable population group. 
Vulnerable populations include individuals who: have serious medical or mental health needs, are pregnant or nursing, are detained with their children, are under 18 or over 65 years of age, are the victims of abuse or human trafficking, asylum seekers, torture survivors, individuals who have non-frivolous claims to U.S. citizenship, individuals who are eligible for relief under the Immigration and Nationality Act, and other groups designated in regulations or guidance promulgated by the Secretary of Homeland Security.
(b) Options Regarding Detention Decisions for Vulnerable Populations: Provides for the Secretary of Homeland Security or the Attorney General to release a detained individual on bond, conditional parole, on the individual’s own recognizance, or to enroll the individual into a secure alternatives program. The Secretary or Attorney General shall make the decision to detain based upon whether the alien poses a risk to public safety, including a risk to national security, or whether there are no conditions of release that will reasonably assure that the alien will appear for immigration proceedings. (amends INA §236 to reflect this requirement).  

Requires that DHS release individuals who are found to be a member of a vulnerable population (as defined by subsection (a)) and that DHS not subject the individual to electronic monitoring unless the Department demonstrates by preponderance of evidence that the individual is subject to mandatory custody or mandatory detention under INA 236A or INA 236(d) or poses a risk to U.S. national security, or is a flight risk and the risk cannot be mitigated through supervision in a non-custodial secure alternatives program.  Vulnerable populations eligible for release under this section shall be released on their own recognizance, on bond, on parole in accordance with section 212(d)(5)(A), or into a secure alternatives program.  (amends INA §236 to reflect this requirement).  
Any decision under this paragraph shall be made in writing to specify the reasons for such decision if the decision is made to continue to detention without bond or parole and shall be served upon the individual in the language spoken by the individual not later than 72 hours after the commencement of the alien’s detention or not later than 72 hours after a positive credible fear or reasonable fear of torture determination. Any alien detained under this section may request a redetermination of the decision by an immigration judge. All custody decisions by the Secretary shall be subject to redetermination by an immigration judge. (amends INA §236 to reflect this requirement).  
(c) Secure Alternatives Programs.  Requires the Secretary of Homeland Security to establish secure alternatives program (as defined by section 3 of this act).  Authorizes the Secretary to use secure alternatives for any individual who is subject to detention under the INA excluding those subject to detention under INA 236A. If an individual is determined to not meet the requirements for release on recognizance, bond, parole, or placement in non-custodial secure alternatives, DHS shall consider the alien for placement into a secure custodial alternatives program, including but not limited to the use of electronic ankle bracelets. DHS shall review the decision to enroll an individual into a secure custodial alternatives program on a monthly basis.  To implement these programs, the Secretary shall contract with nongovernmental organizations to conduct screenings of detainees, provide appearance assistance services, or to operate group homes or other community-based supervision programs. 

Section 8. REPORT ON PROTECTIONS FOR UNITED STATES CITIZENS, NATIONALS, AND LAWFUL PERMANENT RESIDENTS FROM UNLAWFUL DETENTION. 
This section requires the DHS Secretary to submit annual reports to Congress describing the impact of worksite operations and fugitive operations on United States citizens, lawful permanent residents and other lawfully present individuals.

The report should include: the number of individuals detained during immigration-related enforcement operations who are children, US citizens, or adult lawful permanent residents; information regarding immigration-related arrests made at homes, schools, places of worship, medical care facilities, victim service agencies, social service agencies, and community centers; arrests, detentions and removals of sole caregivers, primary breadwinners, pregnant and nursing mothers, and other vulnerable groups during an immigration-related enforcement activity; information about transfers of immigrants during the course of a raid or immigration enforcement activity, collateral arrests and worksite enforcement initiatives; whether individuals detained in an immigration-related enforcement activity are notified about their right to counsel; use of excessive force by ICE agents; whether ICE enters private homes or residents without a search warrant or consent; whether ICE uses or displays weapons during immigration enforcement activities or interrogations; ICE’s cooperation with State and local law enforcement during an immigration enforcement activity; whether ICE identifies themselves when entering a location for enforcement purposes; the conditions of confinement; whether detainees are provided access to the telephone; whether confined individuals are notified of their rights in a language they can understand; whether individuals detained were forced or coerced to sign any documents or waive any rights without consulting with an attorney; the methodology of DHS for notifying agents about humanitarian standards regarding enforcement actions and holding them accountable when such standards are violated; an analysis of how much each raid of more than 50 people costs per individual; the number of ICE agents disciplined for violations in detention proceedings; and recommendations for improving worksite and fugitive operations. Authorizes necessary appropriations.

Section 9. IMMIGRATION AND CUSTOMS ENFORCEMENT OMBUDSMAN. 
This section proposes the creation of the position “Immigration and Customs Enforcement Ombudsman” and outlines the duties and responsibilities of the position.

(a) In General: Amends the Homeland Security Act of 2002 by adding a section creating the position of “Immigration and Customs Enforcement Ombudsman.” The Ombudsman shall report directly to the Assistant Secretary for Immigration and Customs Enforcement.
(b) Functions: Functions of the Ombudsman include: conducting regular and unannounced inspections of detention facilities to determine compliance with relevant policies, procedures, standards, laws and regulations and reporting all findings to the DHS Secretary and Assistant Secretary.

Functions also include: developing procedures for detainees to submit confidential written complaints directly to the Ombudsman; investigating and resolving all complaints related to decisions, recommendations, acts or omissions made by the Assistant Secretary or CBP Commissioner in the course of custody and detention operations; initiating investigations into allegations of systemic problems at detention facilities; conducting any reviews or audits relating to detention; referring matters where appropriate to the relevant office or agency; and proposing changes in ICE policies or practices to improve treatment of individuals encountered in immigration-related enforcement operations.
Functions also include: establishing a public advisory group composed of government and non-governmental experts on detention and vulnerable populations to provide private sector input into the priorities of the Ombudsman, reviewing current ICE practices, and recommending personnel action based on any finding of noncompliance to be considered by the Assistant Secretary.
(c) Annual Report: Requires the Ombudsman to submit a yearly report not later than June 30th of each calendar year to both the House and Senate Committees on the Judiciary on the objectives of the Office of the Ombudsman.
The report must include: a full and substantive analysis of the objectives of the office and statistical information regarding such objectives.

The report must also include: a description of each detention facility found to be in non-compliance with DHS detention standards or other applicable regulations; a description of actions taken by DHS to remedy findings on non-compliance and information regarding whether those actions were successful and resulted in compliance; and a summary of the most pervasive and serious problems encountered by individuals affected by DHS enforcement operations.  
Section 10. RULEMAKING.
The DHS Secretary shall promulgate regulations to implement this Act and amendments within one year of enactment.
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