RECOMMENDATIONS OF DETENTION/DEPORTATION WORKING GROUP
 

I. OVERUSE OF IMMIGRANT DETENTION AND ALTERNATIVES TO DETENTION 

(A) Mandatory Detention, Indefinite Detention, Expedited Removal, Prolonged Detention 

· Mandatory Detention should be eliminated; DHS should be required to make individualized determinations of whether or not a noncitizen presents a danger to society or a flight risk sufficient to justify their detention. 
· All DHS detention decisions should be subject to review by an Immigration Judge, ie. Immigration Judges should be given jurisdiction to redetermine the custody of any non-citizen detained in DHS custody, including those classified as Arriving Aliens, and those with final administrative orders of removal. 
· The Department of Homeland Security should aggressively pursue alternatives to detention such as supervised release. 
· Where detention is necessary, The Department of Homeland Security should aggressively pursue alternative forms of detention, including home detention, community-run shelters, and half-way houses. 
· The Department of Homeland Security must comply with the Supreme Court’s decision in Zadvydas v. Davis and Clark v. Martinez: Individuals who cannot be returned to their home countries within the foreseeable future should be released as soon as that determination is made, and certainly no longer than six months after the issuance of a final order. All indefinite detainees must have access to timely and fair post-order custody reviews. Upon release, such individuals should be released with employment authorization, so that they can immediately obtain employment. 
· To address concerns related to flight risk or dangerousness, the DHS should aggressively pursue re-integration programs for indefinite detainees. Such programs would significantly mitigate any risk of danger to the community or of flight, and are less costly than detention. 
(B) Alternatives to Detention 

· The overuse of immigration detention in the United States violates the spirit of international laws/covenants and, in many cases, also violates the actual letter of those instruments. The availability of effective alternatives renders the increasing reliance on detention as an immigration enforcement mechanism unnecessary. There are many less restrictive forms of detention and many alternatives to detention that would serve our nation’s protection and enforcement needs more economically, while still complying with international human rights law and ensuring the just and humane treatment of migrants in this country. 

· Detention should only be used when it is necessary. In those rare circumstances where detaining an individual is the only viable option, there should be strict standards regarding detention conditions and immigrants should have access to regular judicial review of their confinement. To help serve this end, detention standards should be codified in regulations and vigorously enforced. Parole policies should be utilized and expanded, and DHS should work more closely with the NGO community to develop alternative programs. 
II. CONDITIONS OF DETENTION 
(A) Create Detention Standards in Compliance with Human Rights Principles 
The U.S. government should create legally binding human rights standards governing the treatment of immigration detainees in all facilities, regardless of whether they are operated by the federal government, private companies, or county agencies. Affirmative rights to humane treatment should be created through Congressional authority as well as agency binding regulations. Experts, NGOs and directly affected community members should participate in the process of creating minimum standards and regulations through the creation of a Congressional commission. 

(B) Greater transparency 
The United States government should require greater transparency in contracting, oversight, and access to information regarding detention operations. Further, the government should require greater access to federal monitors, investigators, and auditors to permit NGO and detainee involvement in the oversight process. Finally, the US government should create less restrictive policies for access to jail records and detainee medical records to assist with legal representation. 

(C) Effective national oversight 
The United States government should create a “layered approach” to the monitoring and oversight of conditions for migrants in custody of ICE with an independent institution which monitors every detention center and county jail with which ICE contracts, separate state or county investigation teams to receive and investigate individual and system-wide allegations of human rights abuses and constitutional violations. Alternatively, Ombudspersons or legislative committees should be created to monitor conditions on an on-going basis. Finally, such oversight institutions should be required to report to the U.S. Congress as well as the public; and all reports and investigations should be publicly available and open to outside scrutiny. 

III. ACCESS TO COUNSEL AND DUE PROCESS FOR DETAINED IMMIGRANTS 
1. Indigent detainees in removal proceedings should be appointed counsel. 
2. All detained immigrants should receive legal orientation or “Know Your Rights” presentations. 
3. Detained non-citizens should be held in centers that are easily accessible to legal service providers and pro bono counsel. 
4. Video-teleconferencing should be utilized only with the consent of the detained non-citizen. 
5. The Department of Homeland Security should promulgate the detention standards into regulations. 
6. ICE should terminate its practice of pressuring immigrants to sign stipulated orders of removal. 
IV. ISSUES FACED BY VULNERABLE POPULATIONS 

(A) Detention/ Deportation Issues Impacting Unaccompanied Children
• Urge lawmakers to pass the Unaccompanied Alien Child Protection Act of 2007 re-introduced by Senator Feinstein in March 2007. It offers the promise of systemic reform and protection of unaccompanied immigrant children that would provide the requisite responsibility, transparency, and accountability of all governmental stakeholders, thereby facilitating the protection of unaccompanied children. 

• Remove children from jail-like detention centers and place them in home-like facilities. Due care should be given to rights delineated for children in custody in the ABA Standards for the Custody, Placement, and Care; Legal Representation; and Adjudication of Unaccompanied Alien Children in the United States. 

• In abiding faithfully to a best interest of the child standard, there should be a mechanism through which this information can be given weight or credence in removal proceedings. 

• Alternatively, ORR should increase funding for guardians ad litem or Child Advocates for unaccompanied children who are going through removal proceedings. 
• Temporary Protected Status should be amended to grandfather unaccompanied children whose parents have TPS so they can derive status through their parents. 

• A specific BP/ICE juvenile protocol, inclusive of Flores standards, with plans for implementation and accountability. There must be mandatory training for BP personnel on the Flores settlement, and legal rights of minors. Border Patrol must allow visits by independent non-governmental organizations and representatives to their processing and holding stations so that conditions of detention can be monitored. BP must begin providing adequate food and water immediately to all detained minors. Children cannot be allowed to subsist for 3 or 4 days or more eating only crackers and drinking tap water. 

• Unaccompanied minors must never spend more than 48 hours in BP custody. Temporary holding cells that imprison minors are not appropriate settings for any child to spend more time than is absolutely necessary. The Office of Civil Rights and Civil Liberties made this recommendation in a report released internally within DHS in the spring of 2006. These recommendations and other changes in BP policy must be implemented immediately. 

• There must be no private contract for the operation of Border Patrol facilities who will have even less accountability for the treatment of juvenile detainees than DHS. 

(B) Situation of Immigrant Women Detained in the United States 
• In collaboration with legal service providers and non-governmental organizations that work with detained immigrant women, ICE should develop gender-specific detention standards that address the medical and mental health concerns of immigrant women who have survived mental, physical, emotional or sexual violence. ICE should also elaborate on current standards that address the medical treatment of detained pregnant or post-natal immigrant women. 

• Whenever possible, immigrant women who are suffering the effects of persecution, abuse, or who are pregnant or nursing infants, should not be detained. If these vulnerable women cannot be released from ICE custody, the Department of Homeland Security should develop alternative programs such as intense supervision or electronic monitoring, typically via ankle bracelets. 
• As a part of its normal reporting of statistics on the makeup of the detained immigrant population, ICE should be required to collect and report gender-specific data that will help service providers better understand the female detention population. Research should be undertaken to better understand the makeup of the detained women immigrant population and the conditions they face. 

(C) Asylum Seekers in Detention 
The United States should bring its laws and practices relating to the detention of asylum seekers into line with international standards and U.S. traditions of fairness. International law requires that the detention of asylum seekers is the exception and should normally be avoided. Asylum seekers should not be subject to automatic or mandatory detention, and should only be detained in those cases where detention is necessary for public safety or to ensure national security. The need for detention should be determined in a hearing before a court or similar independent authority. Thorough reform of the U.S. detention system for asylum seekers will require a combination of legislative, regulatory and administrative actions – as well as a change in the training of DHS staff who are entrusted with assessing the need to detain individual asylum seekers. Our recommendations include: 

1. Review by an Immigration Judge. The United States should ensure that the decision to detain an asylum seeker is promptly assessed by an independent court. 

2. Codify INS/DHS Parole Guidelines in Formal Regulations. The INS/DHS asylum parole 

guidelines should be codified into formal regulations so that asylum seekers who meet the parole criteria – criteria which include posing no danger to the community, community ties, establishing identity, and satisfying the “credible fear” standard – can be released from detention on parole. 

3. Non-discrimination. Detention policies should not discriminate against asylum seekers on the grounds of race, religion, national origin, or any other immutable characteristic. The basic principle of non-discrimination is central to international refugee and human rights law, as well as U.S. law. 

4. Children. DHS should ensure that minors who seek asylum are not detained by DHS but are in fact promptly transferred into the care of the Office of Refugee Resettlement. Congress should enact legislation to ensure that children are provided with pro bono representation and guardians. 
5. Families in Detention. Families should not be held in prison-like facilities. All efforts should be made to release families from detention and place them in alternate accommodations that are suitable for families with children. 

6. Alternatives to Detention. Asylum seekers should generally not be detained. In cases where it is determined that some degree of supervision is needed, DHS should consider alternatives to detention with a presumption in favor of the least restrictive setting. 

7. Improve Detention Conditions. Asylum seekers should no longer be detained in inappropriate prison-like facilities. When detention is necessary (rather than an alternative to detention or parole), asylum seekers should be held in more humane facilities – as recommended by the U.S. Commission on International Religious Freedom. Asylum seekers should not be co-mingled with criminals or held in remote county and local jails. The Department of Homeland Security should issue regulations codifying the existing detention standards relating to access and conditions of detention. 

� These recommendations were compiled as part of a submission to the U.N. Special Rapporteur for Human Rights in preparation for his visit to the U.S in May 2007. Organizations involved in the working group include: Amnesty International USA, ACLU Massachusetts, ACLU National Prison Project, Center for Social Justice at Seton Hall Law School, Detention Watch Network, Florence Immigrant and Refugee Rights Project, Judy Greene of Justice Strategies, Human Rights First, Lutheran Immigration and Refugee Service, National Immigrant Justice Center, and Sunita Patel, Soros Justice Fellow.





