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Zadvydas: What does it mean to me?

Where do I go from here?

(A guide for ICE detainees in Virginia)

What is Zadvydas?  The word Zadvydas refers to a case brought before the United States Supreme Court (the highest court in this country) in June 2001, Zadvydas v. Davis.
  This case challenged the practice of indefinite detention of alien detainees.  

What did the Supreme Court decide about this case?  The Supreme Court ruled that indefinite detention is not acceptable under certain circumstances.  Therefore the Immigration Customs Enforcement (“ICE”) “cannot detain an alien under a final order of removal for longer than six months if there is no significant likelihood the alien will be recommend in the reasonably foreseeable future.

What does this mean for detainees? If you meet certain criteria, you can file a habeas petition.  A habeas petition asks the federal district court to release you from indefinite detention until you can be deported by ICE.  You are not challenging your removal order.  Rather, you are asking to be released from detention in the United States until ICE has the means to deport you.

Do I qualify for relief under Zadvydas?  In order to be eligible for relief under Zadvydas, or to be eligible to file a habeas petition, the following facts must be true about your case:


•  You received an order of deportation and have either lost or waived your right to appeal.  If you did not appeal your deportation within 30 days of the decision, you have lost your right to appeal.  There are other ways to lose or waive this right as well.


•  There is no significant likelihood that you will be removed from the United States in the reasonably foreseeable future.  This fact may be true in your case if you are not a citizen of any country, or if you are from a country that does not have a repatriation agreement with the United States (such as Vietnam, Cuba, or Laos).  This fact may also be true if your country will not accept you because of your criminal or behavioral history, or if you have already been detained for more than six months and you have reason to believe you will not be released in the near future.
  Keep in mind that the Supreme Court did not define a time frame for what would be the “reasonable foreseeable future,” but it did state that the longer an alien has been detained, the shorter the “reasonably foreseeable future” becomes.

How do I file a habeas petition? Filing a habeas petition is a complicated process.  In one portion of the petition, you must prove that you are not a danger to public safety, not a significant flight risk, and unable to obtain travel documents for your deportation.  You must also show that you have exhausted all other administrative remedies, and that you have tried to cooperate with ICE in your deportation proceeding.  After you submit your petition, certain immigration officers have an opportunity to argue against it, and can try and prove that you ought to stay in detention.  Also, you need to gather many documents as supporting evidence for your claim, and must be able to state your claim clearly and convincingly.  For these reasons, CAIR is willing to help you prepare your petition, although you will still technically file it yourself, or “pro se.”  Your chances of being released may be greatly increased with this help.
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